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TWENTY YEARS OF THE AGE DISCRIMINATION
IN EMPLOYMENT ACT: SUCCESS OR FAILURE?

THURSDAY, SEPTEMBER 10, 1987

U.S. SENATE,
SpeCiAL COMMITTEE ON AGING,
Washington, DC.

The committee met, pursuant to notice, at 10:03 am., in room
628, Dirksen Senate Office Building, Hon. John Melcher (Chairman
of the committee) presiding.

Present: Senators Melcher, Heinz, Chiles, Bradley, Shelby, Grass-
ley, Chafee, Durenberger and Wilson.

Staff present: Craig Obey, legislative correspondent; Jim Michie,
chief investigator; Michael Werner, counsel for investigations;
Lloyd Duxbury, professional staff; Dianna Porter, professional staff;
Larry Atkins, minority staff director; Diane Linskey, minority re-
search associate; Kelli Pronovost, hearing clerk; and Dan Tuite,
printer.

OPENING STATEMENT BY SENATOR JOHN MELCHER, CHAIRMAN

The CHairMAN. The committee will come to order.

This morning we are holding this public hearing on the question
of the Equal Employment Opportunity Commission’s enforcement
of the Age Discrimination Employment Act. This subject is not one
that the committee expected to hold a hearing on.

We are holding this hearing because we’ve learned through a va-
riety of sources that the Age Discrimination Employment Act
simply isn’t being enforced. They say that over the past several
years a pattern has developed which on its face is counterproduc-
tive for older Americans. In the Age Discrimination in Employ-
ment Act passed almost 20 years ago, Congress directed that age
would not be used to justify employment discrimination. And as we
all recognize, if such an Act is to be enforced it places a special
burden on the Commission to make certain that employee’s rights
are protected.

Now the statute says that those employees over 40, are the ones
we are looking at and seeking to protect. Unfortunately, the Com-
mission has made several decisions that simply do not follow the
intent, purpose, even the actual language of the statute. We find
that there’s been failure in protecting the employees in the number
of cases that are brought for litigation. At a time when the employ-
ees are undergoing the stress of a shift in employment because of
cutbacks in the number of employees at various companies we find

(1)
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the Commission not alert, and in fact going the opposite direction
in trying to make sure that the employee’s rights are protected.

Now what am I talking about? Well, for one thing I'm talking
about a decrease in the number of Commission employees who de-
termine whether or not somebody’s rights have been violated. The
Commission’s own data demonstrates two things. The number of
Commission staff who determine whether or not an employee’s
rights have been violated because of age has gone down. And in ad-
dition to that the quality or the experience of the employees at the
Commission, as evidenced by their GS rating, has gone down.
There are now more GS-7’s and -5’s and GS-1's and fewer GS-11s
and above.

What has this meant? Because fewer cases that have been
brought there has been less opportunity to protect those employees
who have been discharged because of age. Take the case of whether
or not there should be voluntary waivers. It seems to me that the
statute is clear that they have to be supervised and that an em-
ployee shouldn’t be coerced into giving a voluntary waiver of his
rights. The Commission has found that waivers don’t have to be su-
pervised, but I think any fair reading of the statute would say that
they must be supervised.

Now second and sort of in the same vein the Commission has
stated that apprenticeship programs are not covered by this stat-
ute. That's a surprise, I think, to all of us here in Congress and it's
quite a surprise to everybody that would like to see the Age Dis-
crimination Employment Act be meaningful and be enforced.

I think given this kind of a record on both waivers being unsu-
pervised and apprenticeship programs not being covered is bad
enough. But perhaps the most serious of all failures of the Commis-
sion over the past several years has been to protect pension rights
of the employees. And that is very important to us in Congress.
The employee’s pension rights must be protected. We're going to
hear this morning from some individuals who have one way or an-
other sought to protect their own rights when the Commission has
failed to assist them. And then we're going to hear from organiza-
tions who are interested in making sure that the Age Discrimina-
tion Employment Act is enforced, and that the Commission is doing
its job. Those will be the chairman of the board of the American
Association of Retired Persons, who has had a longstanding inter-
est in the enforcement procedures under this act and the executive
director of the National Senior Citizens Law Center, which also
plays a very distinct and important role, as a private group, to
make sure that older Americans are protected. Then we’ll also
hear from the director of the Older Women’s League, which like-
wise has had a longstanding interest in this. Finally, we will hear
from the Commission itself who will attempt to show us why
they’ve done what they’ve done and demonstrate to us where their
failures have been and what they're doing to correct them.

Senator Heinz.

[The prepared statement of Senator Melcher follows:]
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OPENING STATEMENT

SENATOR JOHN MELCHER
Chairman, Senate Special Committee on Aging

September 10, 1987 hearing
Twenty Years of the Age Diacrimination in Employment Act:
Success or Failure?

Good Morning. On behalf of my colleagues on the Special
Committee on Aging, I'd like to welcome everyone to this
morning's hearing on the effectiveness of the Equal Employment
Opportunity Commission in carrying out its obligations under the
Age Discrimination in Employment Act,

This year marks the twentieth anniversary of the enactment
of the Age Discrimination in Employment Act. It was in 1967
that Congress first went on record opposing discrimination in
any aspect of employment because of age. In fact, only last
year, Congress went even further and amended the Act to
eliminate mandatory retirement for those in all but a few
designated professions.

Cver the past few months, I have become concerned about the
effectiveness of EECC in administering and enforcing the Act., I
have also heard from constituents who have had problems trying
to file discrimination compleints with the Commission. These
include allegations that EEOC lets cases languish for months at
a8 time without taking any substantive action and that the EEOC
stalf 1s poorly trained. Some constituents have even told me
that EEOC staff members have lost the charges they filed,

Frankly, I am not at all convinced that the EEOC {s doing a
good Job in protecting our older workers from discrimination.
Delays in compleint processing have caused undue hardshlp for
many people. 1 was shocked to learn that over one-third of all
litigation proposals beling forwarded to the Commission for
approval involve cases that are already beyond the two year
statute of limitations. This is abzclutely inexcusable.

In addition, a July 1987 General Accounting Office report
charges that one EEOC field office has been closing nearly one
third of all charges without a full investigation. According to
GAO, some EEOC personnel have even been instructed to ignore
cases that may require extenstive investigation.



During the past few months, EEOC haz also made several
Judgments in its rulemaking process that I find questionable.
These include a decision pernitting employees to waive their
rights under the Age Discrimination in Employment Act, as well
as a decision to continue exempting apprenticeship programs from
the provisions of the Act. In my mind, these decisions point to
a disturbing trend in EEOC's defense of the older worker.

I have also been concerned to learn that the number of
complaints recelving some type of settlement after a charge 1s
filed with the EEOC has declined drastically since 1980. While
Just over 32 percent of ell cases filed with EEOC in 1980 were
settled, in 1986 this number had declined to a mere l1l2.%
percent. On top of this, EEUC's case backlog is creeping
upward., While the backlog in 1982 consisted of 33,417 cases, by
1986 1t had increased to 50,767. I find these statistics
disturbing, especially coming from an EEOC that claims to be
concerned with the timeliness of addregssing charges.

All workers depend on the EECC to protect their rights. My
concern 1s that EREOC may be shirking 1ts responsibilities.
Today, I plan to find out.

Today, we'll be hearing from three victims of age
discrimination who will tell us in their own words about their
exparlences In dealing with the EEOC. All three experienced
lengthy delays by EEOC in pursuing their cases.

Representing the Equal Employment Opportunity Commission
will be 1ts' Chairman, Mr. Clarence Thomas, along with the
Commission's Vice-Chair, R. Gaull Siliberman.

In addition, we'll be hearing from Dr. C. Kermit Phelps,
Chairman of the Board of Directors of the American Associstion
of Retired Persons and from Burton Fretz, Executive Director of
the National Senior Citizens Law Center,

Pinally today, we will hedr from Alice Quinlan, Pubdblic
Policy Director for the Older Women's League.

I'm locking forward to our witnesses' testimony today, and
would like to thank you all for being here. Let's Begin.
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STATEMENT BY SENATOR jOHN HEINZ

Senator Heinz. Mr. Chairman, first let me commend you on
holding this hearing and for a most thoughtful opening statement.

This is a hearing on a subject that has long been a concern of the
Committee on Aging, and it is, has been, and will be a very impor-
tant topic of our interest and concern because of the demonstrated
need and our commitment to promoting one of this Nation’s most
valued resources, namely the older worker.

We can also note with some satisfaction as we go into the second
quarter of the 100th Congress, that two important victories were
won in the 99th Congress. We eliminated the potential for manda-
tory retirement at age 70 through an amendment to the Age Dis-
crimination in Employment Act, and we guaranteed to those who
worked past age 65 the right to continue to accrue and earn pen-
sion benefits. And as Chairman of this committee in the last Con-
gress, I was, together with you and others, Mr. Chairman, very
active in the passage of both of those provisions. Neither one I
might add, was secured without a battle. And it’s ironic that in the
face of study after study to the contrary, a good number of them
done by the Reagan administration, some Members of Congress
and a few hardliners in the business community still raise the bat-
tered stereotype as the older worker as an unproductive and un-
needed person. But we fought that battle and we won. And with
these victories we ran our legislative bulldozer through the last
barrier, at least the last legal barrier, to freedom of choice for older
workers. And I think we've paved the way for a skilled and produc-
tive work force in the future.

Mr. Chairman, as I said, the Special Committee on Aging has
been at the point on all these issues. We could choose simply, I sup-
pose, to congratulate ourselves and rest on our laurels. But that is
not the choice that we have made because it would be the wrong
choice. And we're here today, Mr. Chairman, with your leadership
because a law on the books is worth little without both education
and awareness on the one hand, and enforcement on the other.
And the sad fact is that some employers, either out of ignorance or
perhaps out of greed, violate the Age Discrimination in Employ-
ment Act, trample on the rights of older workers on the chance
that they won't get caught.

One of my constituents from the Pittsburgh area is going to testi-
fy today about his own exposure to age bias on the job. That’s Mr.
Ronald Hallas, who was cut from the payroll of a major steel com-
pany as part of a company retrenchment in 1982. His chronological
age alone, 52, condemned him to the ranks of the employed. Nei-
ther his 35 years as a company employee nor his track record as a
plant foreman mattered, apparently, at all.

And so Mr. Hallas will tell us how it feels to be coerced into
early retirement and his disappointment with a shortsighted and
age-biased employer. He will also tell us of his still unresolved
struggle for justice and the unwillingness of the EEOC to pursue
his age discrimination case. :

It 1s unfortunate that we need an EEOC to keep employers in
line with the law, but we do. It is the job of this committee and our
colleagues in both bodies of the Congress to ensure that the EEOC
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performs to the best of their ability. We need an agency that sends
a clear message to employers. That message is that to discriminate
on the basis of age is as repugnant to the law as to discriminate on
the basis of sex, or color, or religion. Each worker must be evaluat-
ed on merit and merit alone. .

It is my view that as our reproductive rates drop, both in Amer-
ica and in other western countries, that we, and we Americans spe-
cifically, will increasingly rely on older workers to make our econo-
my strong as we move into the next century. Allowing companies
to discriminate against workers on the basis of age not only hurts
our productivity, but I believe it damages oyr integrity as a Nation
as well. And so we need to move forward“to educate American
workers and companies as to their rights and obligations under the
ADEA. We need to make sure that workers are well informed of
their rights and options before they sign a waiver of their ADEA
rights. Finally, we need to make sure that not only workers, but
the EEQOC can manage the procedures we've set forth for pursuing
complaints under the Age Discrimination Employment Act.

And, Mr. Chairman, I look forward to the testimony today and
hope that it will guide us to work to eliminate age discrimination
from the employment setting. :

Thank you, Mr. Chairman.

The CuairmMAN. Thank you, Senator Heinz.

Senator Shelby.

STATEMENT OF SENATOR RICHARD SHELBY

Senator SHELBY. Thank you. Mr. Chairman, may I begin this
morning by congratulating you, and the committee staff for your
work in organizing this hearing. I'm especially pleased to be here
after a hectic, yet successful, and at times even relaxing August
recess. Like many of my colleagues here today, I return to Wash-
ington with a renewed sense of direction, commitment and energy,
anxious to greet the last months of the first session of this historic
100th Congress.

With the same foresight he has used to guide us in our examina-
tion and valuation of the pressing issues facing the elderly popula-
tion in this country, I believe the Chairman, Senator Melcher,
leads this committee once again into a new and an important area.
Today our task is to assess the Age Discrimination in Employment
Act, ADEA, 20 years after its inception. With the aging of Ameri-
ca’s work force it is imperative that we take the time to consider
the viability and the effectiveness of this legislation.

I know that none of us are strangers to the staggering statistics
that indicate the tremendous growth expected in the over age 65
population in the next decades. We are also aware through our
day-to-day contacts with seniors from our own States that the
words of former Congressman Burke, during the passage of ADEA
back in 1967, are still true. He said, and I quote, “As a general
rule, ability is ageless.” What we’re up against, in addition to the
problems we are to address today, unfortunately, is a country
whose national mind set does not include an elderly perspective. It
seems to me that in this countiry there is a ipervasive negative feel-
ing associated with growing old. Perhaps it's a subconscious preju-
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dice aimed at our older citizens. What the majority of people do not
seem to be aware of is that senility does not automatically set in
after 60.

There’s a long honored tradition of respect for the elderly woven
into the fabric of many cultures. Somewhere along the line this
thread of respect seems to have unraveled in this country. No-
where is it said or written that life ends after age 65. We in this
Congress are privileged to work with some of the most dynamic
and influential statesmen of our day. Do we ever question the fact
that 73 of our colleagues are over age 657 The answer is obviously
no. Their vitality and spunk forces us to respect them, not for their
gray hairs or wrinkles, but for their being active players, leaders,
hard workers.

And so today our task is to not only study the Equal Employ-
ment Opportunity Commission’s enforcement of ADEA, an evalua-
tion that will lead us to consider the apparent lack of an effective
systemic program, the staggering increase in no-cause findings over
the past 6 years and the rising number of backlogged cases. When
evaluating ADEA, it’s equally important I believe for us to consider
that the act is in place as much as to promote as it is to enforce.
Indeed in its statute the purpose of the act is outlined as such, and
I quote, “to promote employment of older persons based on their
ability rather than age; to prohibit arbitrary age discrimination in
employment, and to help employers and workers find ways of meet-
ing problems arising from the impact of age on employment”’. We
need then to determine one, if the act is still as viable today as
when enacted 20 years ago. Two, if the enforcement of the act is
being properly carried out, and finally, if promotion of employment
of older persons is a reality.

Hand in hand with membership on this committee seems to
come a special appreciation for the assortment of problems that
plague our elderly population. To be a member of this committee is
to assume responsibility, as I see it, for the elderly of this country.
I know that in our work today we will not forget this responsibility
or the guaranteed right of every older American to be free from
employment discrimination.

Senator BraprLey. Mr. Chairman.

The CHAIRMAN. Senator Bradley.

STATEMENT BY SENATOR BILL BRADLEY

Senator BRapLEY. Mr. Chairman, I would just ask unanimous
consent if my statement be printed in the record. I won’t take the
committee’s time.

The CHAlkMmAN. Without objection, it will be printed in the
record at this point.

[The prepared statement of Senator Bradley follows:]



STATEMENT OF SENATOR BILL BRADLEY
AGING COMMITTEE SEPTEMBER 10, 1987 HEARING
AGE DISCRIMINATION IN EMPLQYMENT

I commend Cheirman Meicher for holding today's hearing
to investigate charges that the Equal Employment Opportunity
Commisgion (EEoé) is falling to fulfill its responsibility to
enforce federal anti-agae discrimination legislation. I hope
that this hearing sheds light on these serious allegations.

Longer 1ife expectancies and the aging of the post-World
War II "baby boom" generation have contributed to a gradual
aging of the U.S. workforco that will accalerate over the
next seversl decades. Thers is no better time than now, on
this twentieth anniversary of the Age Discrimination
Employment Act (ADEA}, ‘o re-examine the issues surrounding
protection of the rights of our aging population.

Equal employment opportunity i{s a right of every
American. Recognizing that this right axtends to workers of
all ages, the ADEA was enacted in 1867 to prohibit
discrimination against workers on the bagis of age. Congross
vested enforcemant of this important act in the EEQC in 1979.
By all accounts, the EEQC, then under the leadership of
Eleanor Holmes Norton, meade many significant changss that
greatly improved the Commission's effectivenass.

Unfortunately, charges of EEGC unwillingness to enforce
employment discrimination laws have resurfaced under the
current Administration. Some suspect that this deterioration
in performance reflects more generally the Reagan
Administration's lack of concern about equal smployment
opportunities. Critics cite a decrease in ths number of
cases approved for litigation by ths Commission, an Iincrease
in the number of backlogged cases, and staff reductions since
1980, as just a faw glaring examples of factors that have
contributed to the EEQOC's failure to carry out its mandate.

A July, 1987 GAO case study of the effectiveness in
investigating discrimination cases of one of the EEOC's
district offices confirms many of these clasims. According to
the AARP and other advocecy groups for the aging, many of the
new EEQC policies directly affoct proper enforcement of the
ADEA.

Given the racent dismal evaluations of EEOC's
performance, more intense Congressional oversight of the
Commission is warranted. We must ensure that victims of
employment discrimination receive the assgistence that they
need and are entitied to under thes law. We must not raverss
two decades of progress in the protection of worker rights.

Congress has outlawad the use of arbitrary age limits
as a basis for employment decisions., Older Americans are
entitled to prompt and thorough investigation and resolution
of employment discrimination cases by the EEOC. I look
forward to any facts that this hearing mey uncover about the
EEQC's performance in these areas.
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Senator BRADLEY. I want to commend you for the hearing. I
think it’s very important.

The CHAaIrMAN. Thank you, Senator Bradley.

Senator Grassley.

STATEMENT BY SENATOR CHARLES E. GRASSLEY

Senator GrRassLEY. Thank you, Mr. Chairman.

I think it’s fair to say that 20 years after passage of the Age Dis-
crimination in Employment Act that older workers still encounter
employment discrimination. Such discrimination certainly repre-
sents a problem with which Congress should be concerned and
from that standpoint, I too, like everybody else on this committee,
appreciate the attention that the chairman brings to this issue
through holding this hearing today.

One of our national priorities has to be to see to it that older
workers who are qualified to work and who wish to work should be
able to do so. This is so because many older workers need the
income and because a policy of employing older people can help
ease the burden on our pension system. And also because we need
the contribution that older workers can make to our economy and
to society. And most importantly, Mr. Chairman, and the reason I
think you’re holding this hearing, is because it is just that they be
allowed to work if they want to based upon their qualifications for
work and their wanting to work.

In fact there is every reason to make it possible for older workers
to continue working if they want to and no good reason, that I can
see, for encouraging or permitting them to be kept from work
against their wishes simply because of age. Insofar as age discrimi-
nation keeps individuals from working, we should try to eliminate
it. The work of the Equal Employment Opportunity Commission in
this regard is therefore important and it certainly fits that this
committee review the Commission’s work with respect to age dis-
crimination.

Now I know that there are three major parts to this hearing
today. Mr. Chairman, I however am particularly interested in the
implementation by the Commission of the pension accrual legisla-
tion which was passed late in the last Congress and which takes
effect January 1, 1988. I would like to know if the EEOC contem-
plates any problems in developing regulations for this legislation
and when these regulations will be finished.

Mr. Chairman, along the line of my last interest in the pension
accrual legislation then, I'm going to leave for the consideration of
the committee, questions to be answered in writing by the Commis-
sion and by the AARP on that specific point.?

The CuairMaN. We will submit those questions to be answered
as the Senator has indicated.

Senator Grassiey. Mr. Chairman, I'm finished.

The CHAIRMAN. Senator Chafee.

! See appendix I
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STATEMENT BY SENATOR JOHN CHAFEE

Senator CHAFEE. Thank you, Mr. Chairman. I'm glad you're hold-
ing these hearings. I think it’s a very worthwhile issue.

There’s no question, as has been pointed out, we have an aging
work force. With the misfortune that comes from a shifting econo-
my and the prevalence of divorce, older workers need now more
than ever to be assured of access to the job market. It’s all well and
good to have a strong bill on the record protecting the aged and
preventing discrimination based on age in the work force, but if
the law isn’t enforced, then we haven’t got much. That’s the whole
purpose of these hearings.

I'm particularly interested in the early retirement incentive pro-
grams: Dr. Phelps from the American Association of Retired Per-
sons has some interesting testimony on that which I've looked over.
I hope we'll review that proposal especially carefully. Early volun-
tary retirement is fine if the employee knows what he's getting
into, and also if the incentives for early retirement aren’t them-
selves discriminatory. There’s no question that the employee is
always in an unequal bargaining position in these deals. So I am
hopeful that these hearings will be beneficial, and I regret I can't
stay the whole time, due to another commitment. Nevertheless, I
certainly will review the record and I'm interested in the proceed-
ings.

Thank you, Mr. Chairman.

I'd like to submit a statement for the record.

The CHalrMmAN. Yes, it will be made part of the record right at
this point. Thank you, Senator.

[The prepared statement of Senator Chafee follows:]
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STATEMENT BY
SENATOR JOHN H, CHAFEE
IN THE UMITED STATES SENATE
SPECIAL COMMITTEE ON AGING

September 10, 1987

Mr. Chairman, twenty years ago Congress cnacted a law
declaring that nc person could be presumed incompetent solely
because of age--as long as he or she was under 65. Two years ago
Congress amended that Act, removing the upper age limit. Since
that time, the Age Discrimination in Employment Act has stood for
one principle that I believe in quite strongly: ability is

ageless,

Today, twenty years after the original Act's passage, this
law has grown in importance. With the mistortune that a shifting
economy and the prevalence of divorce bring, older Americans need
now more than cver to be assured of access to the job market.
Fortunate factors also make this Act of increasing importance.
improved health, longer life, and the maturation of the post World
viar II baby boom generation has made those over forty the fastest

growing segment of our labor force,

We cannot guestion the premise of this Act, ability is
ageless, Yet, a law is only as good as its eaforcement, With an
ever qrowing portion of our labor force made up of oldcr Americans,
it is our job to make sure that this law remains viable and
effective., Two decades ago Congress made a commitment to ensure
that older Americans would be judged on the basis of their ability,

rather than their age.

As lawmakers, we entrust the enforcement of our creations to
designated agencies that, like we do, serve the American people,
The enforcement of the Age Discrimination in tmployment Act is
entrusted to the Equal Emplioyment Opportunity Commission. It is
the EEOC's duty to make sure that the law is brought to life
through swift and meaningful action, without such enforcement, a

law becomes nothing but ink on paper.
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I must admit, Mr. Chairman, that I am concerned about reports
of an expanding case backlog and an excee&ingly low claim
scttlement rate at the Equal Employment Opportunity Commission, I
understand that a "Rapid Charge Processing System™ helped reduce
case backleg by more than a two-thirds in the late seventies. I
coxmend the leadership that managed this feat, and I urge the
current Commission to follow their lead, and continue to improve

procedures,

The Equal Employment Opportunity Commission has recently
issued new regulations for the Age Discrimination and Employment
Act. These new regulations allow "unsupervised" waiver of rights
under the law. They also continue to alinw an exemption for

"apprenticeship programs". I am troubled by both of these issues.

An "unsupervised™ waiver would release the employer from
liability under the ADEA {f the employce makes a “knowing and
voluntary waiver" of his rights in exchange for money or other
benefits, On the surface this waiver may sound harmless, or even
advantageous, permitting two parties to bargain for a mutually

beneficial arrangement.

And yet, I am troubled. The Age Discrimination in Employment
‘. Act was enacted in the first place because of Congress's

realization that an employee is in an unegual bargaining position,
That's why we felt it wise to provide protection, a safeguard, in
an otherwise frec contractual activity. An unsupervised waiver
would undermine the basic reccgnition of the neced for protection.

I am also distressed that the new regulations, in their
silence on the subject, appear to condone an existing EEOC agency
practice of exempting apprenticeship programs from coverage under
the ADEA. Apprenticeships are those positions that dve to their
"skill training” aspects are legally filled at below minimum wage
salaries. I have heard the argument for allowing such an
exemption, that such programs are created for “young people” to
enable them to acquire jeob skills., This may be true, but events
such as layoffs and divorce can make it impeéative for a more
mature person to leatn a new job skill. The kind of thinking that
says only the young can learn shows exactly why we needed the ADEA

in the first place,
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It seems that wc ask the wrong question when we wonder if the
ADEA has been a success or a failure, The law is undoubtedly a
good one. The presumption that a person is incompetent solely
because of his or her age has no place in this country. Yet to
stand behind our words, we are going to need better enforcement.
Instead of loosening the regulations and allowing more loopholes we

need to tighten enforcement and raise our expectations.

We have, in Congress, worked on much legislation in the past
twenty years that has contributed to qreater equity in the
workplace. The Age Discrimination in Employment Act is a vital
part of this policy. But I repeat, a law is only as good as its

enforcement. We must not abandon it now,

In closing, I urge the EEOC to tighten its reins, and work
toward improving its current enforcement record. Part of that
improvement, in my opinion, would be to amend these new regulations
in hopes of better representing the intent and the spirit of the

Act itself.

Thank you, Mr, Chairman.
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The CHAIRMAN. Senator Durenberger.

STATEMENT BY SENATOR DAVE DURENBERGER

Senator DurReNBERGER. Mr. Chairman, thank you.

Mr. Chairman, I think it is important that we recognize not only
your leadership in this but the leadership of the ranking member
of this committee who last year surprised a lot of people by lifting
the mandatory retirement at age 70. And the members of this com-
mittee who are also on the Finance Committee know the work that
we went through in entitling people over age 65 to continue to earn
pensions. There’s a lot of talent on this committee that has already
been making some contributions to the subject of the hearing.

But as I look at the question that you raise in this hearing,
which is how successful have we been over 20 years in the area of
discrimination based on age, I've come to the conclusion from per-
sonal experience that we've been very unsuccessful. We've all had
that kind of experience with seeing a third of the males in this
country over 52 retired; some of them rejected from the work force
for a wide variety of reasons including that they are overtrained.
This is very hard on families and very hard on income security. It
seems to me it's the wrong way for a nation to go.

Now as we look to the future, Mr. Chairman, I'd suggest that
this can become less of a problem. This Nation is running out of
workers and it's running out fairly quickly. But you still don’t see
in the work place the sensitivity to the talents and the abilities and
the experience of older workers. You don’t see the commitment to
reeducation and retraining that ought to be there. And so, in addi-
tion to focusing on the allegations relative to failures and the com-
plaint process in EEOC, I hope we stick with age discrimination on
a broad basis in this committee, and look at the many ways and
the many subtle ways in which this society discriminates against
seniors in this country, including by its failure to invest in any-
thing other than the retirement of older Americans.

The CuairMan. Thank you, Senator.

We'll now hear from our first witness, Mr. Jules Lusardi.

STATEMENT OF JULES LUSARDI, FORMER EMPLOYEE OF XEROX
CORP.

Mr. Lusarpi. I wish you, Senator, and your whole committee,
much success in trying to come to grips with the problems that
seem to be facing all of us right now. I hope that the end result of
these meetings and whatever has to be done after these meetings
will, in effect make things better for the older workers in society
here in the United States.

To provide some background here, I'm a lead plaintiff in a class
action against a large company. I was employed by the company in
November of 1966 as a sales representative for office products.
Salary and bonuses based on performance for several years prior to
1981 was in excess of $40,000.00 a year. At that time I was just en-
_tering my forties. Performance as a sales representative was not

questioned. As a matter of fact, in 1981 I attended what they call
the President’s Club trip, which was earned for sales achievement
in 1980. Then on November 8, 1981, the rug was pulled. I was
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brought into an office in New York City and told that I had been
terminated as a result of a reduction in force. In fact the way they
put it was that there was an acute need to reduce the work force.

Now most of us don’t consider being fired until it happens to us.
You think, oh the guy down the street got fired, or somebody else
gets laid off. You really don’t think too much about it. But I think
a lot of us have to be very concerned about what’s happening with
these people. In this instance, we're talking about older workers,
because it seems to impact them more. I know, that in my case [
thought about, what the founding fathers said in terms of the fact
that we're entitled to things like life, liberty and the pursuit of
happiness. For most adults, the pursuit of happiness really is tied
very closely to the ability to perform some kind of productive work
in the society. If you're not able to do that and if that right is
taken away from you, then not only are you unproductive in terms
of what you're able to do for other people, but your self-esteem goes
way down. And then it starts to effect what I consider the basic
fiber of life in America. And that’s the family.

If it's a man working, it can be particularly devastating because
masculinity and manhood, is tied into your job and your ability to
provide for your family. If termination happens to somebody that’s
into their forties or fifties, for the most part these are the people
that are the mainstays of society here in America. They may have
children in colleges or in high school. I had at the time, a daughter
in grammar school, and three daughters in high school. And what
happens is that it becomes more difficult to maintain and do those
things that one should do in the role of leader of the family when
you don’t have a job to back you up and when you don’t have that
self-esteem that you do have when you are working.

And these problems can occur with women too. It’s not just men.
There are a lot of households now being led by single women. So
this doesn'’t only apply to men.

Getting back to what happened to me though, I discovered that a
number of other salesmen had also been terminated. And they
were also over 40 years old. So we got together and went to an at-
torney and after a short investigation, it became clear that the
company had retained younger people with less time in service
than we had. So myself and the other three representatives filed
an age discrimination complaint with the EEQOC. This was done in
January 1982. We waited for a year to see what the EEOC would
goa We were looking for them to take affirmative action. But they

idn’t.

During this period we also discovered that the company had ad-
vertised in the New York Times—unbelievable—for sales repre-
sentatives doing the exact same job that we were laid off from be-
cause of their need to “reduce the sales force”. So it became clear
to us that the reduction in force was only a guise to get rid of older
Zmployees. We authorized the attorney to bring suit under the Age

ct.

The filing of this suit was picked up by Rochester newspapers,
and then what happened was unbelievable. People started calling
us—literally hundreds of people from this company, called us up to
tell us their stories. Because of this we decided to bring the suit as
a class action in behalf of all people 40 and over at this particular
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company. So we had a problem that wasn’t just affecting three or
four people. And as it affected so many people at this company I
suspect that it’s happening all over the United States.

After a Federal Judge certified the case as a class action, 1,300
former and present employees joined the suit. During this time the
EEOC was kept aware of the litigation against the company. It re-
ceived information and statistics that were developed by our attor-
neys. In April 1984 the EEOC sent this company a letter stating
that it had evidence that the company had, indeed, engaged in age
discrimination practices. Two years later (I have noted here it's
July 14th, 1986), the EEOC notified the company again, that the
staff investigation had led to a conclusion that it had again com-
mitted age discrimination. During the 3-year period, 1983 to 1986,
our attorneys were taking depositions, reviewing thousands—you
should have seen these stacks of paper, it was really a problem and
a tough job—thousands of documents, had some special consultants
come in, compile employment statistics for this company. One sta-
tistic that came out, to me, was really startling. That statistic is:
That while 3,000 people 40 years old and over had been terminated
or forced to retire due to an alleged need to reduce the force, 25,000
new employees were hired. And almost all of them were under
40—and of those 25,000, 7,000 of them were sales representatives.

So this information demonstrated to us, anyway, that maybe we
should go to some kind of a jury trial because this company was
guilty of violating the Age Act on a company-wide basis. There
were more hearings in January and February of this year, and I
attended these hearings, our attorney stated that one reason this
case had merit and should be heard by a jury was that the EEOC
staff itself had concluded that this company had violated the Age
Act during the same period that was involving our own private
class action.

Now within 8 weeks after the February hearing in Federal
Court, the EEOC suddenly, and I note here mysteriously, decides
not to take any enforcement action against the company. And this
was in the face of a staff recommendation that enforcement was
necessary. So now I appear here before you, not just as an individ-
ual, but as a representative of more than 1,300 people in our case,
and thousands of people out in society as a whole, who wonder
what the EEOC is doing and for whom are they working.

This is something that concerns me greatly. And as I said before,
you don’t think about it—you don’t think about the problems that
can occur when somebody loses their job until it happens to you.
Only then do you have more empathy for the guy down the street
when it happens to him. This is something that tears at the moral
fiber of our whole society. Because, as I said before, the family unit
starts to break down, attitudes of students coming out of college
start to break down too, because as they go into new companies the
doors of opportunity are open for them. There’s an exciting future
ahead for them, but when they start to see that other people in the
company are starting to go out the back door as they're coming in
the front door, these new hires start to have a jaundiced view of
business. So then in the long term business business also suffers.
Then if business suffers, I think the country suffers. So I certainly
hope you people are successful in coming to grips with this problem
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and achieving some positive results so that we don’t have to be
dealing with this a few years down the road.

If there are any questions I'll be happy to answer them.

The Cuairman. Mr. Lusardi, after 17 years—and the company is
Xerox, is that correct?

Mr. Lusarpl. It was 15.

The CHAIRMAN. It was 15. And the company is Xerox?

Mr. Lusarni. Yes, it was.

The CHairMAN. You were 41 at the time, in 19817

Mr. Lusarbi. Yes. ‘

The CHairMAN. You started then when you were——

Mr. Lusarpi. Twenty-six.

The CHAIRMAN. Twenty-six years of age, for Xerox.

Mr. Lusarpi. Yes.

The CHAIRMAN. And a salesman you'd worked yourself into the
position of I believe you stated $40,000 a year income?

Mr. LusarpL It was in excess of that. Maybe $48,000.

The CHAIRMAN. Forty to fifty thousand?

Mr. Lusarpi. It was in that range.

The CHAIRMAN. And after being noted just a year previous as a
outstanding salesman. Is that why you won the trip to Europe?

Mr. Lusaroi. That’s true. What they call it is President’s Club. If
you achieve certain higher targets you win.

The CHaIRMAN. So you achieve a certain level of sales?

Mr. Lusarpi. Right.

'g'he CnairMAN. And so within a few months then, you're discard-
ed?

Mr. Lusarpi. That's right.

The CHAIRMAN. A reduction in force?

Mr. Lusarpi. Correct.

The CuairMaN. Now you started action through an attorney, but
you also filed a complaint—what year was that, 1982?

Mr. Lusarpi. Yes.

The ChHARMAN. Within a matter of months then you filed a com-
plaint with the EEQC?

Mr. Lusarpi. That’s correct.

The CHairMAN. And the Commission, except for sending a letter
in 1983, was that their answer to you, or was it 1984 they sent a
letter to Xerox?

Mr. Lusarpi. They sent several answers back. My understanding
is that initially they were going to do nothing about it. That’s why
we had decided to bring suit ourselves. And then when it seemed
like we were getting somewhere with the suit, they came out with
a letter twice—I think I did say once in 1983 and once about 2
years later—stating that now they had discovered that the compa-
ny had done something wrong and it was ended practicing age dis-
crimination. But I don’t know what they did in terms of following
up.

The CHAIRMAN. Well, let’s see. We've got a case where in 1980
you're declared to be a member of the President’s Club on the basis
of ability, that is sales?

Mr. Lusarpi. Yes.
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The CHAIRMAN. And a few months later in 1981, you're part of a
reduction in force. And that reduction in force somewhere in the
neighborhood of 3,000 employees?

Mr. Lusarpi. Three thousand people that were over 40.

The CuairRMAaN. Who happened to be over 40?

Mr. Lusarpi. That’s right. There was more than 3,000 in that re-
duction in force. I think it was closer to 7,000.

The CuairMan. Closer to 7,000. But of that 3,000 were over 40?

Mr. Lusargpl. That'’s correct. :

The CHAIRMAN. And so as a result of that you started a suit
which has now been joined by 1,300 other employees?

Mr. Lusarpt. That's correct.

The CHAIRMAN. Well, it seems to me that there are two things
for this committee to learn. First of all the lack of attention on the
part of the Commission. You did file a complaint with them, so
they're well aware of what the incident was. Second, it would
appear that simply because you were 41 you were part of this re-
duction in force.

Mr. Lusarpi. That'’s how it appeared to us.

The CHamrMaN. Well, I commend you for going to court on it be-
cause I think that’s exactly why the Act was passed by Congress,
but as I said at the outset this kind of a law is only as good as the
enforcement agency. And in this case it's the Equal Employment
Opportunity Commission that is the enforcement agency.

I want to thank you very much for your testimony. It's very
clear. It’s very much of a picture.

Mr. Lusarp1 Thank you.

The CuAirMAN. Senator Shelby.

Senator SHeLBY. Thank you, Mr. Chairman.

Were you terminated in 19817

Mr. Lusarpl. Yes. ,

Senator SHELBY. And it’s 1987, six years approximately later, and
there has been no resolution of the case, right?

Mr. Lusarpl. No resolution of that case. And also I might add
that at the end of 1981 and into early 1982 was a difficult time in
terms of finding jobs. Even today—it’s always difficult to find a job.

Senator SueLBY. Have you found a job?

Mr. Lusarbi. Oh, yes.

Senator SHELBY. You found a better job?

Mr. Lusarbr. I've worked with several companies since then. And
it’s interesting because at the time that I was with that first com-
pany, your understanding, based on what you hear from the com-
pany and what’s going on and the type of rules that they seem to
have there, indicate that you can do a job for them and continue to
produce and someday you'll be able to enjoy a retirement. And
what happens is that when the rug is pulled on you, and you are
terminated, the idea of satisfying retirement just tends to go out
the window. You learn that you have to take care of that for your-
self.

Senator SHELBY. When you filed the claim with EEOC, how long-
was it before they told you or let you know that they weren’t going
to do anything?

Mr. Lusarp:. I couldn’t tell you that exactly.
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Senator SueLBY. Did you have an ongoing relationship with
them? Did they let you know the progress of the investigation or
did they just stay away from you? How was it handled?

Mr. Lusarpi. My understanding is that they were doing nothing
about it initially, and this would have been in 1982, at that time we
decided that we had to take action ourselves because of certain
statutes of limitations, so we did take actions ourselves. We initiat-
ed this lawsuit and then from that point on, all the correspondence
and information that—— o

Senator SHELBY. But you had to do this on your own, didn’t you?

Mr. Lusarp1. Yes, we did.

Senator SHELBY. In other words the agency didn’t give you much
encouragement, did they?

Mr. Lusarpr. That'’s right. And an individual would probably just
turn around and go into the woodwork and find a job somewhere
and have to take care of things for himself.

Senator SHELBY. Did they seem interested at all in your case,
from what you gathered?

Mr. Lusarpr. My inclination is that at first they were not inter-
ested. That may or may not be fact. And it seemed to me that they -
became interested after it looked like we were starting to prove a
case.

Senator SurLBy. This is after you had gotten in it yourself?

Mr. Lusarpi. Correct.

Senator SHELBY. Privately, right?

Mr. Lusarpi. That’s right.

Senator SHELBY. In other words, up until then, as the Chairman
has pointed out, and I believe the phrase he used was, lack of at-
tention. They had not given you much attention until then?

Mr. Lusarbi. I would agree with that.

Senator SHELBY. So you had to pursue a private remedy?

Mr. Lusarpi. Right. .

Senator SueLBY. Rather than EEOC doing what they were sup-
posed to do?

Mr. Lusarbi. That's true.

Senator SHELBY. Thank you.

Mr. Lusarpi. Thank you, Mr. Chairman.

The CHairMAN. Thank you very much, Mr. Lusardi.

The next witness is Professor Georgiana Jungels.

Please proceed.

STATEMENT OF PROFESSOR GEORGIANA JUNGELS, ASSOCIATE
PROFESSOR, STATE UNIVERSITY OF NEW YORK

Ms. JunGeLs. Thank you, Senator and members of the commit-

What I am going to do is give a brief chronology of my experi-
ence with EEOC, which started in 1984, and specifically in relation-
ship to ADEA, to age discrimination, appears to abruptly have
. ended when 11 days before the statute of limitation ended, I was

t;olc}i1 by EEOC I would have to go into court myself to protect my
rights.

What happened between 1984 and 1987? I filed four interrelated
charges, three of retaliation. I filed eight administrative griev-
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ances. The documentation was clear and extensive, four file draw-
ers and 12 notebooks to be specific. During this time I guess I
should have recognized some clues that things were not going so
well. For example, the very first letter 1 received from EEOC was
addressed to “Miss Jordan.” I don’t know who Miss Jordan is, but
clearly that is not me.

I notified the Buffalo office and they sent me a corrected letter.
In that corrected letter I was told that the initial investigation
would be done by the New York State Division of Human Rights
and that I would be hearing from this agency in the near future.
When I did not hear anything in 10 months I called the regional
director of the New York Division of Human Rights and I was told
that what I had been given in writing by EEQOC was totally incor-
rect. And that, in fact, EEOC had asked the Division of Human
Rights to waive their right for initial investigation so that EEOC
could do it themselves.

At that point I asked the director of the Buffalo local office of
EEOC two very simple questions. One, what had been done to date;
and two, what would be done; and then three, assuming that they
could answer those two questions, when would it be done. I was
told over the phone that it was ‘“under investigation” and while
under investigation there was nothing further they could tell me.
At the same time I got correspondence that clearly had incorrect
charge numbers. I wrote back and gave them the correct informa-
tion.

I was repeatedly told by the EEOC Buffalo office that my com-
plaints were under investigation. When it reached the point where
it was 4 months before the statute of limitation would end, I asked
both Senator D’Amato’s office and Senator Moynihan’s office for
some assistance.

They made an inquiry on my behalf and I think theg were as
shocked as I was by the response, which basically said that in the
entire 18 months nothing had been done. For example, a request
for information had been sent to my employer. They had failed to
respond to this request and EEQOC did eventually subpoena infor-
mation, but in reality did nothing with this information because
the director had resigned without notice, an investigator had re-
signed without notice, another person had taken sick leave without
notice. And their only response to me was that they asked for my
forgiveness.

I asked for a clear plan of action and what EEOC would be doing
in the next 4 months prior to the end of the statute of limitation
and these are the facts. I believe that EEOC’s repeated delays and
failure to act on my behalf gave a very clear message to my em-
ployer, and that is, “you can do as you please.” For example,
during this time I was assigned the highest workload of any faculty
member in this entire state university system. I was injured at
work when a chair broke in the classroom I was teaching in, and
while I was on sick leave I received letter after letter, phone call
after phone call at home, demanding that I respond immediately.
All of this was reported to EEOC.

For months before the statute of limitation was to end on the age
discrimination I continued to contact EEQC. I continued to ask for
information and I was told that they had misplaced my file. Did I
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have a copy of the original charge? I made a Xerox copIy of the
original charge. I forwarded it to them and I asked, may I look at
the file of what you have that I have given you to see if anything
else has been misplaced. And I was told I was not allowed to do
that. To date I do not know whether or not the thousands of pages
I have submitted to the EEOC Buffalo local office are in fact in my
file, or if they too have been misplaced.

Eleven days before the statute of limitation was to end I met
with the director of the local regional office and I was told you
must go into court yourself. There’s nothing we can do on your
behalf. You don’t need a letter. You just go do that yourself, or you
will have given up your right to equal protection under the law. I
asked for a response to the same questions I had asked for 2%
years. What have you done, what will you be doing, and when will
you be doing it. And I was told that it was the policy of EEOC not
to respond to such questions in writing.

I, to date, have never received a response to these questions.
When they lost my file, they notified Senator D’Amato’s office that
it had been misplaced and that they were going to do things now as
expeditiously as possible. They were aware that the statute of limi-
tation was ending on the date that it was and there was nothing
further they could do.

One day before the statute of limitation ended I went down to
U.S. District Court in Buffalo, NY, and with considerable assist-
ance from the Clerk of this Court, I was advised on how to fill out
the papers appropriately. I did so and filed the very last day to pro-
tect my rights. I sent a copy of what I filed to the director of the
EEOC Buffalo local office. Monday morning he called me—that was
the very next working day—am{ said, you have filed the wrong
form. I said, pardon me. I filed the form that I was advised to file
by the District Clerk. He said, I think it's the wrong form. I said,
well, thank you for calling me and bringing this to my attention. I
will call the Clerk.

I spoke with the Clerk—who I must interject, had spent an hour
and a half reading through a book that was an inch and a half
thick in order to advise me appropriately on how to do this pro se.
I got back to him and he said, they're the only forms we have.
Don't worry about it. If the Judge thinks that perhaps there’s been
an error in the form, he will advise you and it will be corrected.

I want to conclude with simply saying that as of today four
charges and thousands of pieces of paper may or may not be in a
regional office. EEOC may or may not be doing anything on my
behalf on the other related charges. I was told that after the in-
quiry by Senator D’Amato and Senator Moynihan that my case
had been given priority. I can only conclude that if my case has
been given priority, and this is my chronology that no one in west-
ern New York has received any help.

These are the facts. If you want to ask any further questions, I'd
be glad to answer them. What I have not addressed, and I think
that it's probably what everybody recognizes and that is, what kind
of toll does this take on people? I'm a college professor. I've worked
for a long time. I've learned how to combine a career and four chil-
dren, and I've been married for 27 years. I've learned a few things.
But you can’t work 7 days a week. You can’t possibly constantly
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help somebody else do their job to enforce the law that they're sup-
posed to enforce.

Have I been retaliated against? There’s no doubt. Monday when
my employer knew I was supposed to come here, I was given direc-
tives of assignment to be filled by Wednesday. I did them. Last
night I was told by my immediate supervisor at 10:45 at night that
unless I followed a verbal directive on the phone that night I was
not to go to Washington. I got up at 4:30 this morning. I got it
done. Part of that verbal directive was to contact members of my
department. I called them at 7 a.m. I charged them to my credit
card so there’s a record, and I'm here.

If I could answer any questions, I'll be glad to.

The CHAIRMAN. Professor, I think your testimony is shocking,
number one. There are few people that would be capable of being
articulate enough and resourceful enough to pursue every avenue
as you have. Yet, having pursued every avenue there’s no evidence,
absolutely no evidence, that the Commission is sensitive or alert or
sympathetic to providing some assistance to you.

We've had a lot of failures in law, but none in my experience has
been any more dramatic than the failure of the Commission to re-
spond in a timely manner to give you some assistance. It puzzles
me that having pursued every avenue, having attempted to bring
to the Commission’s attention an obvious complaint that ought to
be assisted, that it did not result in any assistance at all prior to
the time the statute of limitation ran out.

So I think we're indebted to you for presenting the most graphic
and dramatic case possible of a failure of the Commission to show
evidence that they are functioning. And I mean that, functioning.
Not just functioning effectively, but even functioning.

Ms. JunceLs. And I'm familiar with working with a large bu-
reaucracy. I've worked for the State of New York for 17 years. I
understand something about policy and procedures. I can certainly
understand that individuals sometimes make errors, that things
may take a little longer than expected, but I can’t understand the
way this has been handled. I mean I simply cannot believe such a
combination of failures to do a job.

The CuHaiRMAN. The alarming and most disappointing thing
about your testimony is that you're obviously quite diligent and re-
sourceful and persistent. The alarming part is how many other
cases had there been where the individual is not quite as persistent
or diligent, or knowledgeable as you,

Ms. JUNGELS. I've learned some of that because I have worked in
the field of mental health for 20 years. I know something about ad-
vocacy on behalf of other people. I have worked in the field of geri-
atrics for 17 years. I never thought I would appear before this com-
mittee speaking on my own behalf. I thought I would perhaps be
appearing on behalf of others. I am totally shocked by the fact that
given that I do know something about how to read policies, how to
follow procedures, and I have in fact done everythin that needs to
be done. I've consulted others. I've been assisted by Senators. As of
today EEOC is simply saying that the other charges are active and
under investigation. I've geen told that for 2'2 years.

The Cuairman. Well, there’s a lot of examples we see as Mem-
bers of the Senate and our counterparts in the House see of break-
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down and failures of enforcing the law. But you have, at least in
my experience cap everything I've ever seen in demonstrating
that the law in this case is not being enforced by the very group
that has only one charge. And that is to enforce the law.

Ms. JuNGELs. That's right. And I also happen to work for an em-
ployer that has a contract that requires employees to go to an ex-
isting State or Federal Agency. My union cannot act on discrimina-
tion cases. Our contract requires us to go to an established State or
Federal Agency. I've done that. My union even made an inquiry on
my behalf when the EEOC told me go back to your union and ask
them to do something. For approximately the 10th time I told them
on the phone and in writing, please see Article 10 of our contract
which clearly says that I must go to you for this assistance. My
union called them, they were told that they could not discuss my
case in order to protect my confidentiality,

The CHAIRMAN. Senator Heinz.

Senator HEINz. Mr. Chairman, first I want to say this is an abso-
lutely remarkable and tragic tale. I share your dismay with this
situation.

I want to ask Ms. Jungels, the EEOC as you've indicated, called
you up and said if you don’t go to court by the first of August, the
statute of limitation on your case, which is a 2-year statute, will
have expired.

Ms. JungEeLs. That’s right. To be very specific, I called them and
reminded them that the statute of limitation was going to end on
August 1.

Senator HEiNz. I find it extraordinary that given all the inaction
by the EEOC they should have been that considerate. I was begin-
ning to think that they had begun to wake up. But thanks for clari-
fying the record on that.

Could you explain to us what your understanding is of what it is
that EEOC, or yourself, has to do in order for EEOC to have taken
a complaint such that the statute of limitations does not expire?
Most people who have EEOC complaints don’t end up having to
rush to court to protect, we hope, their right against the expiration
of the legitimacy of their claim. What is it you understood that
either you or EEOC would have had to have done in order to avoid
the necessity of your having to file in court?

Ms. Juncres. OK.

What I was repeatedly told was that it’s “under investigation.”
Once the investigation is completed we will either take the next
action on your behalf or we will tell you what our administrative
decision is and you can go to court yourself. So from the very be-
ginning I was always told there were one of two possible things
that could occur. One is that they would do something on my
behalf. The other is that they would say yes, we have found evi-
dence of discrimination and here is a right-to-sue letter.

Senator Heinz. Did the EEOC indicate at any point that if you
didn’t ﬁo to court that you would be unable to pursue your claim
through the EEOC? Did the EEOC claim, or did you have reason to
believe that EEOC did not feel that your claim would be valid be-
cause they had not accepted it formally?

Ms. JuNGELs. No. I have letters from them saying that they have
reviewed—for example, the latest retaliation charges. Basically 1
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was disciplined for something that no other faculty member in the
entire college has ever been asked to do, much less disciplined for. I
filed retaliation charges. I received a letter from them indicating
they had reviewed the merits of the complaint and that they were
now initiating investigation and this charge is, of course, related to
the other three charges.

Senator HEinz. All I'm trying to establish is that they at some
point did or did not acknowledge that you had filed a claim and
they had accepted that filing?

Ms. JUNGELS. You get a form letter.

Senator Heinz. Which says that we have accepted your claim?

Ms. JunceLs. Which basically says, we have received your com-
plaint, we have assigned it this number.

Senator Heinz. All right.

That's all I really wanted.

Ms. JunGeLs. Yes, you do get that.

Senator Heinz. It's theoretically possible, although given the
case history date, it seems doubtful, but it’s theoretically possible
that EEOC could still continue to pursue your case, is it not?

Ms. JunceLs. That is my understanding of what they are saying
they are doing. They told me prior to the statute of limitation
ending on the age discrimination case that that would end and ba-
sically their responsibility for that would end. However, it was
clear that the subsequent retaliation that occurred involved age
discrimination too. I very specifically asked EEOC that age discrim-
ination be listed again too. They did not initially suggest that. They
wanted simply retaliation. And I said, no, we need to be very spe-
cific. That it is retaliation, that is also related to sex discrimination
and age discrimination.

Senator HEiNz. Well, Ms. Jungels, I want to commend you for
having overcome an enormous number of hurtles, barriers, what I
presume were tremendous constraints that people tried to impose
upon you to prevent you from either pursuing your claim or
coming here today. I commend you for your courage. These hear-
ings couldn’t take place without your willingness to come forward.
And I as former chairman of this committee for 6 years, was
always very proud of people like yourself who braved a lot of slings
and arrows, as well as inconvenience and all the other things, to
help make a record. And I express, I know, the gratitude of the
Chairman as well as the other members of the committee in thank-
ing you for being here.

Ms. Juncers. Thank you.

Based on your expertise and the information you've gathered, is
there anything you would suggest that I do above and beyond what
I've done to date? I can still type. I can still xerox.

Senator HeiNz. Thank you, Mr. Chairman.

The CuairMAN. Thank you, Senator.

Senator Shelby. :

Senator SHELBY. Are you currently a professor at the University?

Ms. JuNGELs. Yes.

My current rank is Associate Professor.

Senator SHELBY. Do you have a Ph.D.?

Ms. JunceLs. No. In my fields the terminal degree is a Master's
Degree.



25

Senator SureLRY. Is what now?

Ms. JungeLs. The terminal degree in my fields is a Master’s
Degree.

Senator SueLsy. OK.

And what field is that?

Ms. JungeLs. It’s the fields of Art Therapy and Art Education.

Senator SHELBY. How long have you been with this university or
college?

Ms. JUNGELS. I was hired in 1974.

Senator SHELBY. Do you have tenure?

Ms. JunGELs. Yes, I do. And glowing letters of recommendation.

Senator SHELBY. So you're a tenured professor at this school and
you currently have a joint claim, or multiple jeopardy claim?

Ms. JunGEeLs. Yes, I do.

Senator SHELBY. And that claim is based on age and sex discrimi-
nation?

Ms. JUuNGELS. Yes.

Senator SHELBY. But you have had, as you’ve related here, to
pursue your claim yourself, haven’t you?

Ms. JunGELs. Yes. I'm hoping my employer will recognize this is
my current area of research.

Senator SHELBY. Do you see a conscious effort on the part of
EEOC not to get involved? In other words, let these cases—hopeful-
ly they’ll go away.

Ms. Jungetis. I can’t speak for other cases. Of course, I've heard
some stories from other people because I chair the Affirmative
Action Committee for our union on our campus. But in my own ex-
perience I would certainly say that they repeatedly told me, you
can always go to court yourself.

Senator SueLBY. They're trying to throw it in your lap?

Ms. JuNGELS. Over and over, and over again.

Senator SHELBY. But they didn’t offer to do it themselves?

Ms. JuNGELS. No, they did not.
faJSt‘e;rmtor SHELBY. And you filed suit in U.S. District Court in Buf-

o

Ms. JungeLs. Yes, I did.

Senator SHELBY. What's the current standing of your case? Is it
pending in court?

Ms. JungeLs. The age discrimination case—let’s see. The sum-
mons and complaint, the service was completed August 19th. I re-
ceived a copy of a letter from the New York State Attorney Gener-
al to the Federal judge indicating they were requesting 30 days ex-
tension.

Senator SHELBY. OK.

You filed these charges with the EEOC in 1984, is that correct?

Ms. JuncErs. 1 first consulted EEOC in 1984. The first formal
charge was filed with EEOC in February 1985.

Senator SHELBY. And this is 1987 and it’s still dragging on and
you even had two U.S. Senators intervene?

Ms. JUNGELS. That's right,

Senator SueLBY. We appreciate what Senator Heinz has said, and
the Chairman, Senator Melcher. Your coming up here took a lot of
courage.

Thank you.
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Ms. JungGEeLs. It's amazing what you learn through the process.

Senator SueLsy. That is true.

But I see a conscious effort or design in this dragging, this inac-
tz)\éity, not just your case but also in the other cases presented here
today.

Ms. JuncgeLs. That's my understanding from reports I've heard
from people. And in fact I've had people tell me they've consulted
our local office and were advised not to file charges.

Senator SHELBY. And I think we have to take into consideration
that a lot of people wouldn’t be as proactive as you have been, and
as diligent in pursuing your rights. A lot of people wouldn’t know
how to proceed. So I have to think that there are thousands of
cases that go unchallenged.

Ms. JungELs. I would think so. And in fact I know that individ-
uals who are professional colleagues have in fact been indirectly
threatened, letters in their personnel files saying things like you
and your “friends”. The implication was real clear.

Senator SHELBY. Thank you, Mr. Chairman.

The CuairMaN. Thank you, Senator. And thank you very much,
Mrs. Jungels for your testimony. '

Our next witness is Mr. Ronald Hallas. I think Senator Heinz al-
luded to Mr. Hallas earlier, and commented in his opening state-
ment in regard to his particular situation.

Mr. Hallas, please proceed.

STATEMENT OF RONALD HALLAS, FORMER STEEL COMPANY
EMPLOYEE

Mr. Havras. I started to work for my former employer in 1947
when I was 18 years old. I started as a laborer and worked my way
up into a management position. In April 1982 I was faced with a
choice between a sole option pension or a less desirable job. I elect-
ed to take the job because I couldn’t live on a sole option pension.

In July 1982 I was told that I would be laid off for a minimum of
60 days and that I very well may not be called back at all. The
company was keeping people who were younger than I in age,
plant service and corporation service. Some of them were even
being trained for jobs similar to mine. The criteria used for the lay-
offs were supposedly service, flexibility and ratings, but all the
older employees were laid off. Anyone who was eligible for, or who
could waFk into a pension, was laid off. At that time I had 35 years
of service at that plant.

I filed an age discrimination charge in late August 1982. At that
time there were at least 30 to 40 age discrimination charges on file
against the company at that particular plant. I talked with the
EEOC to try and get them to take these cases, but I was told that
because of the heavy load and the high number of cases coming in
at that time that they couldn’t take them and referred to the Penn-
sylvania Relations Commission. Mr. Nelson, the area director of
EEOC gave the same answer to Congressman Gaydos when he in-
quired on my behalf.

At the end of October 1982 I was notified that I was being termi-
nated effective November 30. My supervisor said that I was one of
the lucky ones, that I was to be given a 70/80 pension. At a meet-
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ing with the personnel representative I was given a form called
PF-116B, which waived all my rights. My choice was sign the form
and take a 70/80 pension, or don’t sign and take a 2-year layoff. If I
didn’t take the pension, I would lose my health care benefits effec-
tive December 1. I had no choice. Even in the months when I did
receive the $800 a month in unemployment compensation, that
barely covered my mortgage and taxes on my home. I had used up
a substantial portion of my savings. The company had you over a
barrel and they knew it. There wasn’t any jobs in the area.

On November 19 I went back to the EEOC and amended my
charge to include retaliation because of the use of form PF-116B.
As far as I know there was nothing done about that until sometime
in early 1984 when the EEOC filed suit in Federal court asking for
an injunction against several provisions of that form. In between
1982 and 1984 my employer had stopped paying my pension for 20
months. I was essentially put on a 2-year layoff because I had filed
a retaliation charge against them. The reason I didn’t believe that
that form was legal was because of the nonretaliation notice that
EEOC gives to employers when an employee does file a charge
against them. I was very upset about that form because it said that
I couldn’t testify, counsel, or assist, and I didn’t feel that they had
a right to put a gag in my mouth.

Even though a Federal judge granted an injunction against the
form in 1984, my former employer developed an almost identical
form which they called PF-116C. And they started using that to in-
timidate people into not filing charges and to circumvent the
ADEA. In the meantime, the EEOC, the Pennsylvania Human Re-
lations Commission and my employer agreed to a summary judg-
ment on that form. A new judge turned it over to a district magis-
trate. In mid-August 1987 he submitted his recommendations
which ruled against my former employer but the judge has not yet
acted on it. There are people, including myself, still suffering as a
result of that form. And I have yet to receive the 20 months of pen-
sion back yet.

After I heard about another case where the court ruled that de-
nying older employees severance pay because they were eligible for
a pension was willful age discrimination, ] amended my charge
with the EEOC, but to my knowledge they have not pursued that
matter.

And I would hope that somehow you can make some kind of law
that says corporations cannot put an employee in the position that
they put me in. You know, you have to take care of your family.
You have to pay your mortgage. You have to eat. You have to take
care of what you've worked a lifetime for, so you sign the waiver.
‘ l[;I’he] prepared statement and related documents of Mr. Hallas
ollow:

.

.,



1575 Fallen Timber Road
Elizabeth, PA 15037
October 5, 1987

Senator John Melcher

United States Senate

Special Committee on Aging
Washington, D.C. 20510-8400

Dear Senator Melcher:

Enclosed are letters and documents I hope can be made a part of the
record. 1 believe they show the results of un-supervised waivers on
ordinary individuals like myself and how ome 1is coerced into signing one.
Also, a letter to Congressman Gaydos from Eugene Nelsom, Area Director of
the E.E.0.C. refusing my plea for help from the E.E.O0.C. for myself and-
the other foremen who had filed charges with the E.E.0.C. is enclosed. In
addition a copy of a Federal Magistrate's Report and Recommendations on the
use of PF116B and PFL116C is enclosed.

Thank you.

Sincerely,

Ronald I. Hallas
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UNITEN STATES STEEL AND CARNEGIE PENSION FUND

Application and Release
For 70/80 Retlrement Under Mutually Satisfsctory Condiiions

1.1, BONALD I. HALIAS + Socia) Security No. 185-22-5150 L hereby request
retirement on 70/80 retirement under mutually satisfactory conditions in accordance with the provisions of
the Past 1.3 Non-Contributary Pension Rules and the Pant }¥-F Contributory Pension Rules.

2. request that my reit be made effestive___( [ X 5

3. 1 onderstand that in exchange for United Siates Sieel Corporation's agrecing to my retirement on 70/80
retirement under muteally satisfaciory conditions and thus paying me 8 special easly retirement pension to
which I would oot otherwise be entitied, 1 muss release United States Steel Corporation from any claims in
connection with my employment as set forth In parsgraph 4 below and make the commiiments set fonth in
paragraphs 4, S and é below. ] freely make this exchange, having read this application and release, and having
dctermined 10 be Jegally bound by the same.

4. As consideration for Uniied Siaies Sieel Corporsiion’s approval of my request for 70/80 retirement under
mutusly satisfaciory conditions, 1 bereby lrrevocably and unconditionally release, remit,“scquis and
discharge United States Stee! Corporation, its past and present shareholders, subsidiaries, divisions, officers,
directors, agenis, employees, successors and assigns (separsiely and coliectively *'reicasees™), jointly and in.
dividually, from say and all elaims, known or unknown, which 1, my heirs, successors or assigns have or may
Bave against releasces and any and alf Lability which the releasees may have to me wheiher called claims,
demands, causes of action, obligations, dumages or Liabilities srising from any and all bases, however called,
including but not limited 1o claims of discrimination under any federal, sate of Jocal law, rule or regulation.
This release relates to elaims arising from and during employment or as & result of termination, whether those
claims are past or present, whether they arise from common isw or siatute, whether they arise {rom labor
laws or discrimination laws, such s the Age Discrimination in Employment Act, Tite V1} of the Civil Rights
Act of 1964, or any other law, rule or regulation. This release is for any relic!, oo matter how called, in-
cluding but pol limited 10 wages, backpay, frontpay, compensaiory demages, punitive damages or da-mages
for pain or suffering. Further, I agree ] will not file or permit to be filed on my behalf any such claim. § also
s,ree that 1 will 5ot permit myself to be a member of any class seeking relief and will not counsel or assist in
the prosecution of claims aguinst the releasees, whether those claims are on behalf of myself or others. I any
such claim bas been fied by me, or includes me in its coverage for relief, ] agree 10 voluntarily withdraw such
claim &nd otherwise agree not to participate in such tlaim.

3. In the event that ] should breach any of the obligations set forth in paragraph 3 above, I agree 10 repay the
United States Sieel and Carnegic Pension Fund an amount equal 1o the 1ota) of all pension benefiis paid 1o e
and all insurance claims paid on my behall or on behall of my dependents from the date specified in
paragraph 2 onwasds with Interest ot the rate of one-half of ofie percent per month, provided, however, that
11 § were eligible for thinty (30) year sole option retirement st the time of my 70780 retirement, my 70/80
retirement will be convenied revroactively {or, in legal terms, nunc pro tunc} 1o 8 thinty (30} year sole option
retizement and 1 will be required to repay to the United Siates Steel and Carnegie Pension Fund the difference
beiween the pension amount paid to me and the pension amount which would have been paid to me had |
retired oo thirty (30) year sole option retirement with interest 83 the rate of one-half of one percent per month,

6. In addition 1o the above, ] bereby appoint the General Counsel-United States Sieel Corporation {(and his
dosignees) as my stiorney and authorize him (and his designees) to appeas on my behall and dismiss any ac-
tion filed by me, withdraw any charge filed by me or 1o take any action sapproprisie to effectuaie the com-
miuments made by me in paragraph 3.

Pullt < gnttn Vs I Y/

Sgmaiurs of Wooes Henmwt of Appban

82-546 0 - 88 - 2
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UNITED STATES SITEL AND CARXTCID PEXSION FUMD
Application aod Reiesse
For 70/80 Ravirement under Mutualiy Satisfactory Conditiocas

S YOI % . . s Bocisl Security do, bersty request TO/80 retiresent under &mtuaily
sacisfacrory conditions in uith the provis) of tb4 Part 1I-J Moo-Contridutory Pensicn Rilss and the
Pare IV-F Coatridutory Pensioo Rulas.

32, 1 raguest that =y retiresent be msds sffsctive .

3. 1N TACHANCT FOR TUL UNITED STAYES STELL CORMMUTION'S ACRITING 12 GOGD FAITH TO MY 70/8C MITIRDEG WO MTUALLY
SATISFACTORY COMDITICNS XD THUS PAYING XI 4 SPICIAL RARLY RETIRDGNT PINSION AKD OTHIR SDFITS TO WHIGH I VRO
NOT OTHERWISE 3T ENTITUED, 1 HEREBY, OF MY OMN FREE WILL AND IN OOCD FAITM, COMPLEYYLY SLLYASY UNITID SYATES STELL
CORPORATION FROM AXY CLADG IX CONNICIION WITH MY DOLOYMINT AS $IT FORIE IX PARACRATH &. BLLOM,

4. it considerstion for United States Stee! Corporstion’s approval of sy request for Y0/2C retiresest under sutustiy
satisfactory conditions, I BeTaby 17revocably end unconditionally relesss, vemit, scquit anéd dlscharge the
*Company*,. Jointly and individuaily, from any and il cleise, known or unknown, wbich I, sy heirs, successors or
s32igns have or say Bave sgsinsc the Coapany and any and all 1lability which the Company sy Bave to »e arising
fros any and all bases, howsver colled, fnclusing but not lisited to Clafms of discrimination under any federsi,
ttate or locsl lavw, rule or regulation. Ihe “Company” means sepsrately and collectively Unfzsd States Steel
Corporation, (te past end present shereholders, subsidisries, divisions, officers, divectors, agents, empioyers,
successors and sssigness, Yhis Application and Relsase velates to claiss arising from and during employment or a3
& result of tersination, vhetber those cleolms sce Past or present, vhether they ariss from comson lav o statute,
Whether they srise from lebor lavs or discrimination lews, such as the ige Discriminerion in Employwent Act, Titie
Y11 of the Civil Rights Act of 1964, or any othar lsw, rule or rsgulactios. Ings Applicsticn and Relsass i3 for
any relief, no macter hew celied, including dut not limited to wages, Deckpay, f{rontpey, comfensetory dadiges,
punitive damsges or damages for paln or suffering. Furthsr, I agrse I wil) not file or persit to Be f{led on ey
behalf eny such clafs. 1f any such claim has baes filed by we, or ibcludes s in $ts coverage for veltef, 1 agres
to voluntarily wichéraw such clals and otharvise sgres oot to participste {n sueh claia,

3. In the svant that I 3hould Brassh any of ths oblipations set forth in parsgraphs 3 snd & sbove, T agree to repsy
the Unfted States Steal and Carmegie Pension Fund an smount squai to the totel of all pansioce benefits paid to &
and sl tnsurance clsias patd on ay tehal! or om behalf of =y dependents from the date specified in peragraph 2
anwerds with foterest of the rete of one-hslf of one percent per moath. Nowsver, 17 1 wers aligidle for ssle
cption rstiresent lthirty (30} year or 60/13] at the time of my 70/80 rvetirement, By 20/E0 rveciresent will ¥
converted retrosctively (in legel terws, munc pro tunc) to s soie option retiresent. In that avent 1 will B¢
required to rspay to the Uoited Stazes Stssl and Catmegie Pansios Fund the difference between the pengion amount
Peld (o me nd the pension saount which would Bave been palé to me hod ? reacired on & aole opticn retirement plus
interest st the rata of one-Ral! of ns parcent per month,

6. 1 retaln sy vight ta Invoka the disputes provision of the United Szates Steal Corperazion Plan for Employss Pensfon
Sevefite (Revision of 1950) vith respect to any metter coversd by the ¢ispuses proceduts and to file clstas tfor
worksrs' companzatics. PR

THIS 1S A RELEASE, READ 1T CAREFULLY, YOUR EXECUTION OF TmIS RELEASE VAIVES YOUR RICWT 10 PBSUE RELAYED L¥CAL

CLalnS, INCLUDING YOUR AICHT TO CHALLENCE THE TERAINATION OF YOUR DOLOMGND. 1F YOU HAVE ANY QUESTICXS COKCIRAMIAC

THIS RELEASE, YOU a0f FREZY TO COWSULY AN ATTORNEY PRIOR TO NG.

1 freely make the comnitments set forth sbove end make this exchange, having vesd this ippiicetion sod Relesse end the

attached Taplanation of Pension Bensfits. I agres to Be lagally dound by chis Application and Rslsass -=- sxcept thet

if, after review, 1 wish to revoka'this 4§ retiremgni strang ané to pureus othar clatas, I may dc 3o

providsd that within thirty days of the Sate shown below 1 $ive vritten sotice of suth revocation to the Company

Tepresentative t8antified balow,

_— e — —_— —_———— = e e
Stignature of Coapeny Rapreseutative Baste Sigoature of Applicant
sitachment

Pr-116-C
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PLEASE READ THIS CAREFULLY
EXPLANATION OF PENSION BENEFITS
NOH-UNION EMPLOYEES

In the event that employzent of an individual i¢ rerminated priot to
attsinment of age 62 due to s job elimination {other than job ellmluation due
to & permanent shutdown) or ilaabilicy to perform the full scope of his/her job
due to medical conditfons, and the i{ndfvidual fs not offered other e¢mployment
as defined by the Non-Contributory Pension Rules, the individual has the
following rights under the pension plan, depending on age sud/or length of

service:
Non-Contributory
Years of Service Pensfon Elfgibility
Less than 10 no pension entitlement
10-but less than 20 (sge & deferred vested pension
service do not satiafy payable {n full at age 65;
70/80 criteria) payable in full ar age 62 Lf esployae

13 over 40 and has mora than )5 years
of service

20 or aore ss of the last Rule of 65 pension payable
day vorked & age & service only after two yeacs of layoff

equal 65 or more and employee
does not satiefy 70/80 criterfa

30 or more 30-year sole option panzion
payable ifamecdfately

15 or more & employee has 60/15 sole option actuarially re-
attained age 60 duced pension psyable fumediately

Age & service satisfy 70/80 70/80 pension payable only
eriteria (70-—age 55 or older after two years of layoff
plus 13 or more years of ser~

vice; 80—age and service equal

80 or more)

(The forepoing represents & peneral explanation of pension elfgtbility and 18
aot ot intended £0 modify or change the hon-Contributoty Pension Rulee vhich
remeln the governing documant.)

The adove table sete forth the only pensicns to which such a laid
off employee may be entictled to &5 8 matrer of right. Significantly, noue of
tha panstons descéibed i{n tha Table provide both immediaste psyment and a $400
supplement. Scle option retirement provides for immediate payment but does
rot {nclude a $400 supplement. Rule of 55 and 70/80 peasfons desctibad abovs
include a $400 supplement but do not provide for any payment until after twvo
yaars of layoff.

- 1984 -1
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U. S. Steel may, at 1ts discretion, offer, under certuln conditions,
a pension to aligible ezployees which ifocludes both an fmmediate payment and a
$400 supplement. This pension 15 a 70/80 pension under wutually satisfactory

conditions.

Advantages of {mmediate 70/80 pessfon compared o
70/80 pension after two-year service break due to

layoff

[} An employee who accepts a coapany offer of a
70/80 pension under mutually satisfactory
conditions concurrenr with the last day worked
recefves the following advantages: (a) he
receives pension and a $400 supplement for the
tvo years during which the lald off eaployee
rece{ves no income from the Company, (b) he hus
medical insurance coverage {under the retiree
program} for that two years while the laid off
ezployee receives sedical insurance coverage
(under the active eaployee program) for only ouc

year.

Advantages of lomediate 70/B0 pension compared to
30-year sole option retiresent

o An employee who accepts a Company offer of a
70/80 retiresent under mutually satisfactory
conditions recaives the following advantages:
{8) he receivas the $40C supplemenr until
attainzent of elipibility for Social Security
(normwally age 62); (b) {f less than age 58, his
contributory pension {s subject to a lesser
reduction because of esrly comzencement and {c)
his life fnsurance ig not reduced until age 62
versus imsediate reducrion for sscle option

tetiresent.

A 70/B0 retirezent under mutually satisfacrory condicions is, as the
vaze isplies, 8 pension grasted under cosdirions mutuslly satisfactory te both
U. §. Steel Corporat{oa and the employee. U. S. Steel csnnot force aamy
employee to take such a pension. Nelther cam any employee force U. S. Steel

to grant hia such a pension.

This pecsion {8 a wutual pensfor, {.e., both the

company sod the employee must agree to such retirement. U. §S. Steel does pot
ronsider any 70/80 retiremest ts be sarisfacrory s 1t unless the employee
axecutes Faras PF-116-C and -21inquishes the raght to fnetiture certain legal
clains as defl-=d on Form PF-1l:

NO SNPLAYEE SHOULD SIGw PF~116-r ONSIDERS HIS TERMINATING
OF EMPODENT ANCIGEPTABAT L W by T oalal? SOTION AGAINST U. S.

STZEL RELATIVE T0 HIS TERMINATIC. B THEFLS 'L DOES NOT UNDERSTAID T 0
ISEUES INVOLYVED AND/OR 15 IN DOU: =7 13 PRIZ TJ CONSULT AN ATTORNEZY.
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STATUS - ACTIVE OR L.U.B. TO PERMANENY TERMINATION

As & result of a permanent management force reduction your
sctive employment is baing terminated effective Sovezber 30, 1982.

You-will be antitled to the benefits as described in the
Severance Pay Program for Management Eaployess (Rev, May 1, 1982).

If your combined sge and service othsrwiss qualifies you for
a retiremant under 70/80 mutually satiafactory conditions, s
nc_nhtio:‘ vguht.u &;\ﬁuttod ggawch s rcttu-nt.“ah
arrangsaents with t oymant c8 &3 sOGh &8 POss to
-d4scuss your benefits and option slections.

If you are not eligible for an immediste pension the option
slections regarding (1) two year layoff or (2) acceptance o
seversnce pay, will be avallable to you. hgloya fits will
provide an explanation of all attendant benefits for each election

option.

82-546 043
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NOTICE TO EMPLOYEE: BE BURE YOU BAVE READ AND FULLY UNDERSTAND THIS DOCUMENT.

ELECTION AND ACKNOWLEDCEMENT OF EMPLOYEE
CONCERNING 70/80 RETIREMENT OR LAYOFF
EXEMPT EMPLOYZE

In connection with my sctive employment cessing on 11-30-82

I understand that one of two options ia evailable to we, namely:

A. To elect to retire as of such date with a 70/80 retirement pension,

B. To elect to be placed in layoff status {without pay) with the under~
standing that I may retire at a later date with a 70/80 vetirement
pension if I do not receive a reasonable offer of ecploymen: prior to
Tetirement.

The effect of wy exercise of either of the above options has been explained
to me in detail.

RORALD Y, BALIAS

A, I, » hereby elect to retire on a 70/80 pension

and thereby to terminste my ecployment and continuous service for all pur-

poses as of 11-30-82 .
%@«%ﬂ{ 4%\/%/ //,//D, //5/ d
mployee Signature ate Signe

‘B, I, ROHALD I. BALLAS » heredby elect to be placed in layoff status
(without pay) with the understanding that, if I do not receive a ressonable
offer of employment prior to the date of my-retirement, I will be eligible
for a 70/80 retirement pension.

I further understand that if I refuse a resasonable offer of ezmployment
prior to said date, my continuous service will be regarded as having been
broken by reason of such refusal, as of the date of such refusel, and 1
will not be eligible for mon-vested Company contributions in the Savings -
Fund Plan, continuation of insurance coversge, a pro rata special vacation
sllovance or & 70/80 retirement pension.

Employee Bignature Date Signed

WITNESS: 2@2{//:( —

Company Representative
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JOSEPH M. GAYDOS 2306 Rurmum Hous OFFics D Sws
TR OIETECT, FOSETLENA 'm'ﬂll
ESCATIOn 00 Loson Congress of the Hnited States e

—— Saspington, B.E. 20515

SUBCORMITIER S0 COMTRACTS AND
DTG

November 9, 1982

Mr. Ronald I. Hallas
1575 Fallen Timber Road
Clizabeth, PA 15037

Dear Mr. Hallas:

Enclosed is a letter I have received from the Equal
Employment Opportunity Coomission in response to my
inquiry on your behalf.

1 belteve you will find the contents of the enclosed
communication self-explanatory; however, should you
destre any additional information, please feel free
to contact me.

With kindest regards, I remain

Sincerely yours,

—

Dot Gy e

JOSEPH M. GAYDDS, M. C.
JMG:ws

Enclosure
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

PMTTSBURGH AREA OFFICE
00O UBERTY AVENUE
ROOM 2038 A
FITTSBURGH, FENNSYLVANIA 8222

November 4, 1982

Honorable Joseph M. Gaydos
Representative, United States Congress
1514 Lincoln way )
white Qak Borough

McKessport, Pennsylvania 15131

Dear Congressman Gaydos:

Our records indicate that Mr. Hallas and a numbor of other
foreman at the U. §. Steel Clairton works filed charges in
which they allage that tho criteria used by the U. S. Steel
company to declde who would be laid off was age based.

In accordance with our established procedures, these charges
were gent to the Pennsylvania Human Relations Commission to
be investigated and resclved. We have contracted with the
Pennsylvania Human Relations Commission to perform concllia-
tions and investigations under both Title VII of the Civil
Rights act of 1964, as amended, as well as the Age Discrimina-
tion act of 1967. 1In this way we are able to accomplish our
Congressional mission more expeditiously.

Mr. Hallas has been advised of his right to initiate a lawsuit
in the Federal District Court to vindicate his rights in this
matter if he is dissatisfied with the results of the
Administrative Agencies' cfforts or 60 days after he filed his
charge without waiting if he so desires.

As you probably know, this area leads the nation in the number

of Age complaints received primarily because of the deplorable
condition of the economy in general and the steel industry in
particular, The resultant layoffs that have cccurred have

flooded this office with charges of age discrimination. Mr. Hallas'
request for priority for his charges simply could not be met in
fairness to the myriad of others who filed similar charges before
him and who also ars suffsering from severe economic loss.

The clear intent of Congress was that individuals such as
Mr. Hallas should not have to wait for the Administrative
Agency to procaess their charges and so it provided them
with a ready mechanism to bring their claim to the
judiciary.

We appreciate your continuing interest in the work of ocur
Agency.

Sincerely,

(éyw/ / %M

Buge€ne V. Nelson
Area Director

ce: EBOC, Office of Congressional Affairs
washington, D. C.
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IN THE UNITED STATES DISTRICT COURT
POR TRE WESTERN DISTRICT OPF PENNSYLVANIA

1537

BQUAL EMPLOYMENT OPPORTUNITY ) YL

COMMISSION } %&; 224
Plaintiff )

} -

v. ) Civil Action No. 84-702

)
)
ONITED STATES STEEL )
CORPORATION, }
Defendant ¥

MAGISTRATE'S REPORT AND RECOMMENDATION

I. Recommendaticn

It is respectfully recommended that EBEOC and plaintiff inter-
venor Pennsylvania Human Relations Cormission's motion for par-
tial summary judgment be grantod and that defendant United States
Steel's motion for summary judgment be denied.

It is further recommended that the defendant United States
Steel, {ts officers, agents, employees and all other persons
acting in concert with them or on their behalf, be permanently
enjoined from terminating or reclassifying the 70/80 retirement
pension with respect to any individuval who has filed a charge or
claim under the ADEA with the EEOC or in judicial proceedings or
on whose behalf such a charge or claim has been filed, or who has
assisted, participated, or cooperated in the EEOC's investigation
and prosecution of charges or claims under the ADEA.

It is further recommended that the dcfendant United States
Steel, its officers, agents, ezployees, and all other persons
acting in concert with them or on thelr behalf be permanently
enjoined frow requiring employees to sign Porm pr-116-B or
PP-116-C in order to be eligible for a 70/80 retirement under
mutually satisfactory conditions.

It is further recommended that the defendant United States Stee
its officers, agents, cmployees and all other persons acting in
concert with them or on their behalf be enjolned from the con-
tinued withholding of penslon benefits of individuals whose 70/8¢0
retirement hag been terminated or reclassificd because they filed
or permitted to be filed on their behalf a charge or claim under
the ADEA or counselled or assisted in the prosecution of such
claims on their behalf or on the behalf of cthers, and that
United States Steel remit to such individuals pension benefits
withheld a3 a result of such classification or termination in

amounts to be established in further proceedings.

I1. Report
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Plaintiff Bqual Employmaent Opportunity Commmission (®EEGC®}
has brought this action against the United States Steel Corporation
{"USS*} alleging that USS was and is cngaging in employment prac-—
tices that violate section 4(d) of the Age Discrimination In
Employment ActA('ADEA'), 28 U.8.C. §623(d), by requiring certain
employees to sign a release of rights under the ADEA in order to
obtain a pension plan known as a 70/80 retirement under mutually
satisfactory conditions, The BEBOC is authorized to bring this
action pugsuant to $7(b} of the ADEA, 2% U.S.C. §626(b}, and §816
and 17 of the Fair Labor Standards Act (*FLSA®), 19 U.S8.C. §8216
and 217. Jurisdiction is invoked pursuant to 28 0.S5.C. §81337,

1343, and 1345, vPresently before the Court for disposition are

EEOC and plaintiff intervenor Pennsylvania Ruman Relations
Commiggion's motions for partial summary judgment and USS's

motion for summary judgment.

A. Pactual and Procedural Background

USS's 70/80 retirment is cone of several pension plans
available to USS cmployces who are participants in the United
States Steel Corporation Plan for Bmployee Pension Benefits
(Revision of 1950} {(the "Plan”). Essentially the 70/80 is a spe-
cial early retirement pension that provides more lucrative benefitg
to a retiring employee than do the standard retirement plans
available to participants, v To be eligible for a 70/80
retirement, an employee must meet certain age and service

requirements kY

and fall into one of several specified catcgories,
including the one involved here "under mutually satisfactory
conditions.® According to the Plan's governing rules, a 70/80
retirement under mutually satisfactory conditions is granted to
an employee "who considers that it would be in his interest to
retire and his Bmploying Company consldaers that such retirement

would likewise be in its interest and it approves an application

for retirement under mutually satisfactory conditions.®

1.7 0S5 has estimated that the present value of a 70/80 retire-
ment in the case of a 5% year old employee is $10%,000 (Magistri
Affidavit § 6}.

2. An employee must have at least 15 years of continuous ser-
vice, be under 62 years of age, and either have attained the age
cf 55 ycars and have a combined age and years of continued ser-
vice egual to 70 or more cor have a combined age and years of
continuous service equal to 80 or more.

-3-
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United States Steel 1580 Non-Contributory Pension Rules, section
2.6{a){4} (Exhibit A to the Affidavit of C.E. Magistri attached

to USS's Motion for Summary Judgment). Unlike mest of the pen-
sion plans available to eligible participants, a retiring

employee may not unilaterally compel USS to grant 70/80 retire-
ment under mutually satisfactory conditions., Rather, the grant

of this pension is within the sole discretion of the company, which
must approve an application for the pension. According to USS, the
plan has been historically granted to management employees whose
jobs have been eliminated in USS's long efforts to reduce zanage-
ment work forces in order to deal with the business conditions thay
have afflicted the declining American steel industry. An appilca-
tion for the plan is typically granted where both USS and the
employee are satisfied with the circumstances surrounding the early]
retirement., HRence the mutuality of the plan -- the company bene-
fits by reason of the employee's hassie-free early departure and
the employee benefits by receiving an carly and more lucrative pend
sion plan than he would otherwise have been entitled to receive.

In the late 1970's and early 1%80'a, the managment at USS
discovered that certain employees who had been granted the 70/80
retirement under mutually satisfactory conditicons had subsequently
filed age discrimination charges against USS claiming that their
termination had been improper. The management at US$ fele
that this defeated the very purpose of the 70/8C since this spe-
cial pension plan was supposedly granted to employees who were
satisfied with the expanded conditions of their retirement from
the company and who had tacitly agreed that by applying for the
70/80 and retiring early, they would not bring legal action con-
cerning their retirement from the company., This development led
the USS management to develop a proposal requiring all employecs
requesting a 70/80 retirement under mutually satisfactory con-
ditions to release all claims againast USS related to their employ-
ment and termination. This proposal was adopted by the Special
Committee of the (SS Board of Directors, which determined that
effective October 1, 1982 all management employees of USS who
desired the 70/80 rctirement would be required sign a general
rclease known as Porm PP-116-B.

Porm PF-116-B, entitled “Application and Release for 70/80

Retirement Under Mutually Satisfactory Conditions,® contains a

release or waiver of all claims and causes of action under, inter
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alia, the ADEA. ¥ The rorm also sets forth a promise by the

employee/signatory (1} not to file or permit tc be filed on his or
her behalf any claim under the ADEA: (2} not to counsel or assist
in the prosecution of such claim whether on his behalf or on the
behalf of others; and (3) to withdraw any such claim filed by the
cmployce/signatory or by others on his or her behalf and to not
participate in such claim. The form also provides for certain
penalties against individuals who breach their obligations under
the release, including repayment of any benefits received

plus interest and a conversion of the employee'’s retirment from
the 70/80 to the less desirable standard retirement plan, Prior
to October 1, 1982, the release and walver contained in Form
PF-116-B were not required in order to obtain a 70/80 retirement
pension.

The EEOC commenced the instant action on March 3, 1984
alleging that USS was and is willfully engaging in employment
practices that violate the ADBEA by requiring cmployces to sign
the pP-116-B in order to aobtain a 78/80 retirement, The
complaint further alleged that use of the release would have the
effect of *precluding, discouraging and intimidating employees or
former employees from filing charges, testifying, assisting or
participating in any manner in an ianvestigation, proceeding or
iitigation under the ADEA or in any manner opposing any practice
mado unlawful by the ADEA® and that it further would “prevent or

hinder the [EEOC] from accomplishing its Congressional mandate of
investigating and/or prosecuting alleged acts of discrimination.®
(Complaint ¥ 8). The complaint seeks a permanent injunction to
enjoin US$ from requiring employees to sign Porm PP-l16-8 in
order to be eligible for a 70/80 retirement; from denylng bene-
fite under the 70/80 to employees who have filed a charge,
testitied, assisted or participated in any manner in an investi-
gation, proceeding or litigation under the ADBA; and from
reclassifying the pensions of those individuals who have opposed
practices made unlawful by the ADEA or filed a charge,

(Complaint Prayer for Relief §B). The complaint alsc sccks a

judgment against USS under which USS would be required to pay

3. The form also contalns a waiver and release of rights

under Title VII of the Civil Rights Act of 1964, as amended, 42
U.S.C. $2000e, as well as under all state and federal causes of
action relating to the conditicns of the employee's termination.
However, these provisions are not challenged in the instant
action, and the subsequent discussion will be limited to the
applicability of the form to the ADFA,
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appropriate back wages in the amount of the withheld pension
benefits and an cqual sum as liguidated damages to those persons
whose 70/80 pensions have been recltassified because of their
actions. Finally, the complaint seeks to enjoi; USS from con-
tinuing to withhold amounts owing to these individuals.
{Complaint Prayer for Relief €$C and D},

Simultaneously with filing the complaint, the EEOC requested
a Temporary Restraining Order, contending that USS’'s use and
enforcement of the release was causing irreparable harm to the
BEOC's investigative and administrative processes. Based upon
the motion, an evidentiary hearing, and the briefs and arguments
of the parties, the Court on March 28, 1984 issued a TRO
restraining USS from enforcing certain portions of the release
and also restraining USS from terminating the 70/80 retirement
with respect to certain individuals who filed charges or claims
under the ADEA or who participated in the BEOC's investigation of
charges or claims under the ADER {Docket entry 7;.

R hearing on the EEOC's motion for a preliminary injunction
was held on April 4, 1984 at which several individuals who had
signed the PP-116-B testified. The Court found that a number of
those individuals had filed charges with the EEOC concerning their
layoffs or retirements before they were required to sign the
PF-116-B. One of these individuals had alsc filed an action in
federal district court. The Court further found, however, that
some individuals had not filed any charges nor joined any
lawsuits at the time they signed the PP-116-B, The Court alse
found that only with respect tc one individual did the evidence
suggest that executicn of the PP-116-B was part of a settleamant
or cozpromise of a claim., In reviewing the circumstances under
which the individuals were given the PP-116-B to sign, the Court

concluded that "{ijn light of all the factors discussed above,

namely, lack of negotiations, absence of counsel, lack of expla-
nation with respect to the release and the ambiguity in the
language of the release, we hold that the employees’ consents to
the alleged "settlements® werc not voluntary and knowing even
assuming that the facts could support the existence of
“settlements.® Opinion at 8 (docket entry 10) Pinally, the
Court found that the use and enforcement of PP-116-B would cause
irreparable harm to thoe BEOC in that the use of PP-116-B has and
would continue to hinder and impede "BBOC's Investigative and
administrative processes by having a 'chilling' effect on those

who have filed charges as well as on those who have not and will
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continue to do so . . . Opinion at $, Accordingly, the Court
granted the EEQC's motion for a preliminary iasjunction by Order
of april 6, 1984 (docket entry 10}.

Bffective J;na 1, 1384, subsequent to the commencement of
this action, USS replaced Porm PP-116-B with Porm Pr-116-C. Like
the PP-116-B, the PP-116-C is a prerequisite to obtaining a 70/80
retirement under mutually satisfactorily conditions and contains
a release and waiver by the signatory of all claims under the
ADEA as well as promises by the signatory not to file or permit
to be filed any claim on his behalf, to voluntarily withdraw any
such claim already filed, and to not participate in such claism,
Unlike the PF-116-B, however, the new form does not contain a
promise by the signatory not to counsel or assist in the prosecu-
tion of any claim. The PP-116-C also provides that the appli-
cant may revoke his application at any time during a thirty day
pericd following the date he signs the application. The new forz
alsc has an attachment that provides an explanation of available
pension benefits, including an explanation of the conditions
attached to the 70/80 retirement under tmutually satisfactory con-
ditions. Both the PP-116~C and the attachment contain in bold-
faced type a statement that by signing the form the retiree
waives certain legal rights and that an employee who does not
understand the issues involved is free to consult an attorney,
USS has notified the Court that it developed the PP-116-C in
crder to address certain of the problems raised by the BBOC in
this action and that although it is utilizing the PP-116-C, it
recognizes that the provisions of the preliminary injunction
apply toc the PP-116-C as wecll as the pP-116-B.

The EBOC and plaintiff-intervenor Pemnsylvania Ruman
Relations Commission have now filed a motion for partial summary

judgment seeking judgment on the issue of liability and reserving

the issue of damages for future proceedings. 1/ USS has filed a
cross motion for eummary judgment. Summary judgment is
appropriate where the pleadings and discovery material, together
with any affidavits, show that there is no genuine issue of any
material fact and that the moving party is entitled to judgment
as a matter of law., Ped.R.Civ.P. 56(c); Tigqq v, Dow,

¥.24 €3d cir. 1987). 1o support of its present motion, the

BEOC relies primarily on the testimony and exhibits offered at

4. In its motion for partial summary judgment the Pennsylvania
Buman Relations Commission relies on the briefs and arguments
submitted by the EEOC, and has submitted no additional material.
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the hearing held on its motion for a preliminary injunction, as
well as on several depositions. In support of its motion and in
opposition to BEOC's motion, USS has submitted several affidavits,
discovery material, and other relevant documentary material. USS
also relies on the testimony and exhibits offered at the prelimi-

nary injunction hearing.

B, Discussion

It should be noted at the cutset that the BEOC makes no
claim of age discrimination in this case, That is, the BROC is
not contending, at least in this action, that USS unlawfully ter-
minated the employees who signed the PP-116-B on the basis of age
in viclation of the central prohibitory section of the ADEA,
§4¢(2). 3/ Rather, the central thrust of the BEOC's claim is that
USS's use and enforcement of the PP-116-B and PP-116-C is in
violation of the ADBA in that requiring employees to sign a
waiver of rights under the ADEA in order to receive a 70/80 pen-—
sion is impermissible, and further, that the additional provisions
contained in these agreements deter individuals from filing
charges or otherwise opposing practices made unlawful by the ADEA,
as well as hindering the EEOC from performing its Congressionally
mandated duty to enforce the provisions of the ADEA. Thus, the
£EOC seeks no damages on any individual's behalf for age
discrimination, but only to eajoin USS's future use of the
pP-116-B/C a3 a prerequisite to obtaining a 70/80 pension and to
have USS restore the 70/80's of these individual's whose pen-
sions have been reclassified for violating the provisions of the
forms. In order to resolve the EEOC's claim for relief, it would
be appropriate, for pﬁrposes of clarity, to address separately
the validity of each of the challenged provisions contained in

the PF-116-8/C.

3. S4{a), 29 §623(a), provides:

It shall be uniawful for an employer - (1} to fail or refuse
to hire or to discharge any individual or otherwise discriminate
against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such indivi-
dual's age; (2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely affect his status
as an employee, because of such {ndividual's age; or {3) to
reduce the wage rate of any employee in order to comply with this
chapter.

12—
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1. validity of the Release and wWaiver of Rights under the
ADEA

In support of its challenge to the validity of requiring
employees to sign a waiver and release of rights under the ADEA in
order to be eligible for a 70/80 pension, the EEOC argues first,
that waivers of rights under the ADEA are per gse invalid because of]
the ADEA's incorporation of the enforcement provisions of the Pair
Labor Standards Act, 29 U.S.{. §201 et seqg.: second, that the
waivers in this case are [noperative as impermissible prospective
waivers of rights; and finally, that the waivers in this case were
not made in a knowing and i{nvoluntary manner. Despite the exten-
sive arguments made by both parties on this issue, it is not
necessary to address this issue in order to resolve the EEOC's
claim for relief in this casec.

ordinarily, the Iasue of the validity of a waiver of rights
under the ADEA arises where an individual, or the EEOC on behalf
of an individual, brings an action alleging unlawful age discrimi-
nation by an employer, the employer raises a waiver of rights
under the ADEA by the {ndividual as a defense, and the indivi-
dual, or EEQC, asserts that the waiver cannot serve as a bar to
the age discrimination claim for one of several reasons. See,
for example, Ackerman v. Diamond Shamrock Corp., 670 F.2d €6
¢(6th cir. 1982); Runyan v. NCR Corp., 573 P.Supp. 1454 {§.0.0hio
1983), affirmed 787 P.2d 1039 (6th Cir, 1986} (en banc); Campbel}l
v. Connslie, 542 P.Supp. 275 (N.D.N.Y, 1982); Xarten v. New
York Univerasity, 464 F.Supp. 704 {S.D.N.Y. 1979). However, as
discussed, the EEQC makes no claim of age discrimination in this
case., The BEOC nevertheless has gone to great lengths to argue
against the validity of the waivers, under tho assumption that
the walver provision itself must be found invalid in order to
enjoin the enforcement of the additional provisions, However, aa
will be discussed infra, these additional provisions are invalid
and should be enjoined ragardless of the validity of the waiver
of cights iteelf., Therefore, it Is unnecessary to resclve the
igssue of whether the waiver of rights under the ADEA is valid,

2. validity of the Counsel or Aasigt Provision

as discussed, in addition to the waiver of rights provision,
the PP-116-B contains a promise by the signatory not to “counsel of
assist® in the progsecution of claims under the ADEA whether on
their behalf or on the behalf of others. The EECC maintains that

this provision discourages signatories from testifying, assisting,
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or otherwise participating in any proceeding under the ADEA as well
as hindering the EEOC from performing its obligation to enforce the
ADEA. Indeed, at the hearing held on BEOC's motion for a
preliminary injunction, evidence was presented that this provision
had such a chilling effect. It is submitted, however, that this
provision is per se invalid regardless of whether the PEBOC can show
that it has in fact had such a deterrent effect.

The BEOC contends that the provision at issue is in vioclation
of §4(d) of the ADEA, 29 U.S.C. §623(d), which provides in per-
tinent part:

"It gshall be unlawful for an employer to discriminate against

any of his esployees . . . because such individual ., . . has

opposed any practice made uniawful by this section, or because
such individual . . . has made a charge, testified, assisted,
or participated in any manner in an investigation, proceeding,
or litigation under this chapter.®

Certainly, reclassifying a ratiree's pension for counseling or
assisting in the prosecution of ADEA claims constitutes discrimina-
tion against an individual who has ®opposed any practice made
unlawful® by the ADEA or has "made a charge, testified, assisted,
or participated in any manner in an investigation, proceeding, or
litigation under {the ADEA}l." Although it can be argued that a
retiree is not an "employee® under §4(d; in that he is no longer
employed by the company when the retaliatory conduct ocecurs, the
individual was such an employee when required to 8ign the pP-116-B
and thus the seeds for subsequent retaliation were planted while
the individual was employed by the company., Moreover, the practice
challenged by the BEOC is USS's requirement that an employee aign
the *counsel or asaist® provision -- an event that occurs at a time
the individual is an employee. In any event, the *counsel or
assist” provision is inconsistent with the apparent policy behind
§4(d), namely to allow aggrieved individuals to enforce the pro-
visions of the ADEA without fear of reprisal or retaliation.

USS has maintained throughout this action that it did not
intend for the ®counsel or assist” provision to have such far
reaching effects, Specifically, USS contends that under its
interpretation, the PP-116-B does not preclude a signatory from
talking to the EEOC or from testifying in court. However, as the
Court noted in the Opinion of Aprili 6, 1984, thisllanquage is not
frec from ambiguity, and it could be interpreted by a signatory
as prohibiting him frem giving any assistance to the BEOC. The

mere possibility that this provision would deter individuals from

participating in any ADEA claims is sufficient to render it
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violative of $4td} and public policy, See Wolf v, J.I. Case
Company, 617 P. Supp. 858, 867-86% (E.D. Wis.} (discussing Title
ViI's nearly identical anti-retaliation provision).

In short, whether under the axpress provisicns of §4(d} or as
contrary to public policy, the “counsel or assist® provision is
invalid and USS should be enjoined from enforcing it. Even
assuzing that the waiver of rights requirement itseif is valig,
this provision goes further by potentially prohibiting signa-
tories from participating in an ADEBA claim in any manner even if
the claim is brought on behalf of another individual, Even if
this provision was entcred into in a knowing and voluntary manner

by an individual, USS would not actually be prejudiced by
enjoining its enforcement since lt would satill be able to assert
the waiver as a defense to any age discrimination brought by an
individual or the EBOC. However, if this additional provision
is permitted to stand, the individual =ight be deterred from
even discussing his situtation with the EEOC in the first
instance for fear his pcnsion would be reclassified. Thus, USS
should be enjoined from using this provision in the future and
from enforcing its terms against individuals who have already

signed the form.

3., validity of the Charge or Clajzm Provision

Both the PP-116-B and PP-116-C contain a promise by the signa-
tory not to file a charge or clalm under the ADEA., In the typical
situation where an individual makes a waiver or release of rights
under some statutory or common law cause of acticn, an additional
promise not to file a claim is essentially irrelevant. That is,

no harm will accrue to the individual if he does assert such a

claim although the defendant will certainly raise the waiver as a
defense to that action. In the instant case, however, harm will
accrue to the signatory merely by filing a charge with the BEOC, or
an action in court, In that upon the filing of the charge or claim
his pension will be immediately reclassified and any enhanced
penafon benefits reccived would have to be returned. Thusg, this
provision, as the counsel or assist provision, has the poten-

tial of deterring individvais from participating in ADEA clalas.
aAgain, it should be noted that USS may still assert a signatory's
walver of rights as a defense to an age discriminatin claim,
However, if an individual is deterred from bringing such an

action in the first instance, the validity of the waiver of

rights will not be able to be determined. Thue, USS should be

enjoined from enforcing this provision as well as the counsel or
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assigt provision.

4. Vvalidity of the Withdrawal Provision

The forms alsc centain a promise by the signatory to withdraw
any ADEA claims already filed and to not participate in any claim
already filed on his behalf. Appareatly this provision is
included because the forms are used as a condition for the 7¢/8¢C
retirement in situations where a signatory has a pending charge
or claim againat USS, Thus, it is conceivable that the use of

the form may be part of a valid settlement. Once again, however,

USS may raise such a settlement as a defense to such a claim
brought under the ADEA, and a determination of the validity of
the settlement may be determined in that context. Purther, as
already discussed, it is por se invalid to prohibit a signatory
from participating in any ADEA brought on his behalf., Por these
reasons, the proviaions of any injunctive relicf should apply to
signatories who had claims or charges pending at the time they
signed the forms as well as to those who brought such charges or

claims subscquent to signing the forms.

C. Conclusion
The EEQC has brought this action because of the actual and]

potential effect certain provisions contained in the PP-116-B aand
PP-116-C have in deterring individuals from £iling charges or
claims under the ADEA or otherwisc participating in ADEA claims,
which in turn hinders the BEOC's investigative and enforcement
mandate, In order to anjoin the enforcement of these provisions,
the EEQC has argued extensively against the validity of requiring
a waiver of rights under the ADEA in order to receive a 70/80
retirement. However, the issue of the validity of the waiver
should be appropriately decided where such waiver is raised as a
defense to an age discrimination claim brought pursuant to the
ADBA. Purthermore, for the reasons discussed, the relevant
provisions are invalid as a matter ot law and their enforcement
should be enjoined regardless of the validity of the waiver
itself. Since the invalid provisions cannot be scvered from the
remainder of the forms, it would therefore be appraopriate “o
enjoin USS from in the future requiring enployees to sign the
forms as a prerequisite to obtaining a 70/80 retirement.
Purther, {SS should be enjoined from terzinating or reclassifying
the 70/80 retirements of thosc who have violated the invalid pro-

visions. USS should also be enjoined from the continued with-
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holding of pension benefits of individuals who have violated the
invalid provisions, Pinally, USS should remit to these indivi-
duals benafits withheld as a result of the reclassification or
termination in amounts to be established in further proceedings.
Accordingly, it is recommended that EEOC and plaintiff inter-

venor Pennsylvania Buman Relations Commission’s motion for par-
tial summary judgment be granted and that defendant United States
Steel's motion for summary judgment be denied. In addition, it
ig recommended that injunctive relief be granted.

Respcctful{y submitted,

}<:;1;‘:jiz' C?A /:ZZanqKZFZ;/

ROBERT C. MITCHELL
Unjted States Magistrate

Dated: August 18, 1387




49

U VED STATES STEEL AND CARNEGIE PENSION FUND (Lowws Biomi)
. RECOMMENDATION FOR RETIREMENT usE v o
'NVOLVING EXERCISE OF COMPANY DISCRETION [¢ TE
Sec. Soc.
e R TEEC TR TR O e et ey Ty

Campany Code T4-134

empiny ar Tecksy Plent
. ST Eastern Steel = 3 o ~Clairton Works ¢ gervice - Comtinvevs

Atlewad

7. i ¢ [Jusion ¥aqe Yosal
5 1TRE 3 DELInAL moad
SI'Iry-ElQu'P
Eapactas Dute Absont from dete {ent werkod
$. Lest Workad 10 r0 dore of e to:

O~ ave vy
1l Yacstion: [JTokm [TJNot Tekem

Ezpssted Date =30 Tyse of l-a-fn- aid dau
12, of Rev 11-30-82 13, ebeence dintsem 18
D Dav-vymd
14, Request initierad By [fCompany [JEmsieyoen 15. Trsnstar Considersd (KMot Feasi Oner = dod
16, Work Force Res! I Reavired « Neo Reduction in Wark Forze
Ktier Required = Pasition Eliminared

At Cyrvant Dyperating Level monTIEN TLEY

Fermenent Reduction in Werk Force — Cost Stonderds
or Actvel Expente Reduced.

17. Granting of this pensien it recommended on the beais of the following clrcumatonces ond resaons;

As a result of a permament force reduotion occasloned by the veorganization of
the Clairton Works Management organizarion, the employees identified on the attached
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PENSIONS PURSUANT 10 PF-116 RECONRENDATIONS
st B0 RETIRER TRV WROUP EAS FOR SETINERENT [T
NABE A0 LICAYION SALARY STAIUS COTERED WNOER AT RERENT L) e stavice
e sm 1992 (Al1owed )
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Joln W. Bush TF-Tar & Pitch 11-J Reorgandzation 11-30 52.00 308
A, Carder Jr. TF-Mech.Mtce. 11-J Reorganization 11-30 55.42 34.83
Paul M. Camrroll T, ~Ma 11-J Reorganization 11-30 56,33 31.08
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United
@ =
Corporation

July 21, 1983

Mr. Charles R. Frame
Superintendent - Personnel
Mon Valley Works

Ronald I. Hallas
SS §185-22-5150

We have reviewed the current status of the subject
individual. 1In light ¢f the circumstances covered in the
attached July 18, 1983 letter from Mr. R. J. Bradley, you are
hereby authorized to process a USS-1 placing Mr. Hallas on
layoff, Code 601, effective December 1, 1982, indicating that
such form supersedes the original USS-1 processed as a retirement
{(70/80 Pension Plan).

Sc as not to complicate the current lawsuit, by copy
of this letter I am requesting that Mr. Burke not begin recoupment
of the Special Vacation Allowance at this time.

ﬂa’ames G. es
Director-COmpensation
gs
Attachment

cc: R. J. Bradley
D. W. Braithwaite
wWilliam Burke
J. T. Carney
T. S. Litras
D. E. Lawrence
C. E. Magistri
J. R. Thornton
P. D. Wanstreet
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United
Mr. D. E. Lawrence @gﬁs

,

tad, inatinn B "
¥ ¥

osts: July 18, 1883

foe: R. J. Bradley

Ronald I. Hallas
§s¢ 185-22-5150

Mr. Hallas is one of a group of management employees
at Clairton Works whose positions were eliminated Iin 1982. In
November 1982, Mr. Halles was offered a 70/B0 pension under
mutually satiafactor{ conditions, such pension being subject to
his signing form PF-116-B which in essence states that in consideration
for the applicant’s agreement not to enter suit against the
United States Steel Corporation, the Company will consider his
agplication as being in the Company's interest. Mr. Hallas signed
the form, but noted on the form that he had signed it "under duress”.
The signing was thus negated and Mr. Hallas was not granted a
70/80 pension. Although eligible, he has not applied for & 3N-year
retirement. ’

The BIMS 1A screen i{s obviously incorrect, and I don't
know why 1t should not be changed. I believe Salary Payroll,
Employment or BIMS should be contacted as to what, if any, termination
code should be used to reflect his current status. At the present,
he does not have any pension status.

7L ’/) / -
, ?//7/:r"x'(i////k

RJB/rh
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Tz George A, Manos . @5&21
Manager-Personnel 2 ,

Iatsrrganization Correspendencs
betx  June 20, 1383
tnm:  Charles R. Frame

Superintendent-Personnel
Mon Yalley ¥Works

St R. 1. Hallas Status

It is my understanding that Romald I. Hallas has not received a 70/80
pension because of & retaliation charge he filed against U. S. Steel. Would

you please advise me of his status and {f we should process & new USS-1 to
place him on layoff.

/»afﬁ%& o
Attachment //A‘b [M



1575 Fallen Timber Road
Elizabeth, PA 15037
March 27, 1986

Mr. Bruce Bagin
1000 Liberty Avenue
Pittsburgh, PA 15222

Dear Mr. Lagin:

Per our phone conversation, I am enclesing a copy of page 6 and 7 of
U. §. Steel's Severance Pay Program for management employees as amended May 1,1972,
Please note paragraph 2.2. I believe this is & willful disregard of the age
discrimination laws and would like to include it in my age discrimination charge
agalnst U. S. Steel {charge No. 034-82170%2). I was pensioned from U. S. Steel
effective August 1, 1984, prior to that I was on Lay-off fram July 24, 1982 until
July 31, 1984, I did not receive or was I nffered severance pay.

Your prompt reply would be appreciated nr you can contact me by phone,
My telephone number is 412-751-2650. Thank vou.

Sincerely,

Aot JRbitla

fonald I. Hallas



1575 Fallen Timber Road
Elizabeth, PA 15037
November 29, 1982

¥r. J. D. Short

Vice President - Administration

United States Steel and Carnegle Pension Rund
600 Grant Street

Pittsburgh, PA 15230

Dear Mr. Shorts

This 1s in response to your lezter of November 9, 1982 regarding
my retirement under the rule of 70/80.

On November 11, 1982 I was rold by Mr. R. HWilson, the Supervisor
of Benefits at Clairton Works that he was not authorized to process the
forms necessary for me to receive my 70/80 pension unti} I signed the
Application and Relegse Form (PF116-B), November 30, 1982 being the deadline
to do so.

On November 22, 1982 at a Fact Finding Conference with the Pennsylvania
Human Relations Commission on an age discrimination charge against United
States Steel Corporation (Docket No. E-23798-D), I was told by Mr. Orbin,
Manager of United States Steel's E.E.0.C. Department "unless Form (PF116-B)
was signed by November 30, 1982, the window was cloeed and the offer would
not be made again®,

In view of the above and due to financisl necessity I have signed
the Application and Releas2 Form, but have done so under duress.

At the above mentioned Fact Finding-Conference I informed Mr. Orbin,
Mr. Wilson, and the Pennsylvania Human Relations Comiission Representatives,
I have written the United States Department of Labor regarding this form,
enclosing a copy of your letter dated Novezber 9, 1982 and a copy of form
PF116-B. The letter stated that form PF-116-B was a nev form (October, 1982)
and 8 result of numerous age disecrimination charges against United States
Steel Corporation and not used prior to October, 1982, -

I strongly protest and disagres with all the provisions of this form.
1 feel this form reduces me to a second class citizen to go as far as to deny
De the right to counsel or assist as the form states a member of my family
or a friend should they ever have cause to file a clalm against United Staraes
Steel Corporation also rights guaranteed me under the Congtitution of the
United States.

S!.ncerely. ’
Nellaes W 2 M’V
DEPOSITION
Exgxsrr - Ronald I. Hallas

VI  Eye A
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The CHAIRMAN. Mr. Hallas, you were discharged or terminated
in the fall of 19827

Mr. HaLLas. Yes.

Thg} CHAIRMAN. And this was after being with this company 35
years?

Mr. HaLras. Yes.

The CuairMAN. And how long were you a foreman?

Mr. HaLras. Seventeen years.

The CHAIRMAN. Seventeen years as a foreman?

Mr. Harras. Yes.

The CHAIRMAN. Now, at the final termination is it fair to say
that you were coerced to sign a waiver?

Mr. HaLpas. Yes.

The CuamrmMan. Had you approached the Commission prior to
that time?

Mr. Havras. Yes. I had filed a charge against them before that.

The CHAIRMAN. You filed a complaint on the basis of age dis-
crimination?

Mr. HaLras. Yes.

The CHAIRMAN. And then what happened after you were coerced
into signing the waiver?

Mr. Harras. I took it down to the EEOC and showed it to them
and I filed a retaliation charge against that form, saying that be-
cause essentially I was told if I didn’t sign the form I would be put
on a 2-year layoff.

The CHAIRMAN. You'd be put on a 2-year layoff?

Mr. Harras. I would be put on a 2-year layoff and that my hospi-
talization and all my benefits would cease effective December the
1st, which was a month later. :

The CHAIRMAN. That’s coercion then?

Mr. Harras. Yes, it is, Senator.

The CuairMAN. It's pure and simple coercion.

Mr. Harras. Yes.

The CHAIRMAN. In the first instance you filed a complaint with
the Commission on the basis of age discrimination and then second-
ly you amended that complaint on the basis of having to sign the
waiver under coercion?

Mr. Harras. Yes.

'ghe CuairmAN. Now you're not alone in this particular compa-
ny?

Mr. Hatras. Oh, no. There were hundreds.

The CHAIRMAN. There were hundreds of them?

Mr. Harras. Hundreds, yes.

The CHairmaAN. Did you receive the type of cooperation from the
Commission that led you to believe that you thought your rights
were going to be protected?

Mr. Harras. No. And because you know, you think you see ads
on television that if you think you've been discriminated against
for whatever reason to call a number, or call the EEOC. Well, I did
call the EEQC, but the EEOC wasn't there for me.

The CHAIRMAN. In other words, you didn’t get a response that
was reassuring at all? A

Mr. Havrras. No. It was turned over to the Pennsylvania Human
Relations Commission.
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The CHAIRMAN. They said—the Commission said to you, go to the
Pennsylvania Human Relations Commission?

Mr. Harras. Well, they took the charge, but they turned it over
to the Pennsylvania Human Relations Commission. I didn’t want
them to because they’re not very effective really. And there was no
choice. That’s where it was sent to.

The CratrMAN. And then did you hire a private attorney?

Mr. HavLras. Yes.

The CuamrMaN. To protect your rights both on the question of
age and the question of coercion to sign the waiver?

Mr. Havrras. Right, right.

The CrairmaN. Do you have a suit pending?

Mr. Harras. Yes.

The CHalrMAN. In Federal court?

Mr. HavLias. Yes. Of course, I also amended it again to include
the denial of severance pay which the courts have already said that
that’s a willful viclation of the ADEA law. But as far as I know the
EEOC has not gone to my former employer and told them that
they're violating the law. They haven’t done anything to force
them to pay their older workers severance pay.

The CHaRMAN. You had three complaints then before the Com-
mission?

Mr. Harras. Yes.

The CHalrRMAN. One on age discrimination, secondly on coercion
in signing the waiver, and third, you're entitled to some sort of sev-
erance pay?

Mr. Havias. Denial of severance pay.

The CHAIRMAN. And the Commission’s response to you had been
go to the Pennsylvania Agency and let them take care of it?

Mr. HaLLas. Yes. Except on the waiver, they finally did go into
court on the waiver that we were required to sign. And as I said an
injunction was issued against the use of some of the main provi-
sions of that form.

The CHAIRMAN. And then the company changed the form and
what’s been the Commission’s response to that?

Mr. Havras. Well, I don’t think there was any response to it, but
the Magistrate’s recommendation was that they not be permitted
to require people to sign either the form they started to use, which
they called PF-116B, or PF-116C. But they continued to have
goeople sign that form up until mid-August of 1987 but they didn't

ther to tell people that they couldn’t enforce the provisions of
that form. They just said you have to sign this form or the same
thing that they told me. Sign the form and take the pension or you
take the 2-year layoff. They didn’'t bother to tell them that the key
provisions in that form, which was that they would take the pen-
sion off of you, that they couldn’t enforce that. That they would be
violating an order from the Federal judge.

The CnairMaN. Mr. Hallas, would it be fair to say that you
found the reaction of the Commission to be one of simply recom-
mending that you go to a State agency in Pennsylvania?

Mr. Havras. Well, you know, I really tried very hard to get the
EEOC to take the case, because it was a large corporation. They
had a large legal staff and to go up against them is tough for a
small individual like myself. But as hard as I tried I couldn’t get
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them to do it. And I'm sure if they had they would have found that
there was all the people, most of the people that left the plant that
I worked in was because they were eligible for a pension. And of
course to be eligible for a pension you have to have some age.

The Cuairman. Thank you very much, Mr. Hallas.

Senator Heinz.

Senator HEINz. Mr. Chairman, thank you.

I think Mr. Hallas, the Chairman’s done a very good job of laying
out some of the things that have happened to you and has traced
with great care your various kinds of problems and roadblocks
you've run into.

I'm particularly interested in a number of things. But first and
foremost, where you are right now. For a considerable period of
time, you mentioned 20 months, you were cut off from benefits that
were due you.

As I understand your testimony you've not yet received those
benefits, is that correct?

Mr. HaLras. That's correct.

Senator HEinz. May I ask how much that amounts to?

Mr. HarLLas. About $27,000.

Senator Hrinz. That's $27,000?

Mr. HavLras. Yes.

Senator Heinz. How did you manage to live, to get along during
that period between 1982 and 1984 when you were denied those
benefits?

Mr. Harras. Most of—well, I did get some unemployment com-
pensation, but my savings that I had accumulated over a lifetime
was substantially depleted.

Senator Heinz. How much did you have to draw down on those
savings?

Mr. Harras. Out of my savings, I'd say $18,000.

Senator HeINz. Eighteen thousand dollars of your savings were
depleted?

Mr. HaLLas. Yes.

Senator HeiNz. At this point do you see yourself getting your
$27,000 that you were entitled to?

Mr. Harras. Well, the only way I can answer that is tell you I'm
not going to spend it until I get it.

Senator HEINz. Spoken like a true, tough Pittshurgher.

Mr. HaLLas. Yes.

Senator Heinz. You have hired a lawyer. Have you had to hire
him on a contingency fee basis that if you get your $27,000 he gets
a slice of it?

Mr. Harras. Yes.

Senator Heinz. How big a slice is he going to get?

Mr. Havrras. I really haven’t committed myself to that because
the attorney that I have right now is a very good attorney and it is
not their policy to take cases on a contingency basis. They have a
flat hourly rate which I could not afford to pay. And I told him
that. And I said there’s no way I can afford to pay you that fee.
And he did agree to take the case on a contingency basis but of
course I have to pay all the other costs, you know. The filing fees
and everything else that goes with the suit in court.
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Senator HEINz. So what you're saying is it’s your intention if you
can to pay him based on kind of what you think is fair and reason-
able at a future point in time. But in the meantime he’s doing
without any formal obligation from you. He's giving you at least
partially free legal services?

Mr. Havrras. Yes.

Senator HeiNz. I must say I'm deeply troubled by what has hap-
pened to you and I gather a number of other people in your cir-
cumstance.

I'd like to spend a minute on the question of the waiver, which is
form PF-116B?

Mr. Harras. Yes.

Senator Heinz. How is form PF-116C different from PF-116B?

Mr. HaLras. PF-116B has in it that you will not counsel or assist
in the prosecution of any claims, or any claims that are filed. And
also it had in there that you gave them the power of attorney to
withdraw any suit or any claim.

Senator HEeinz. That was in the first one?

Mr. Havras. In the first one. How PF-116C is almost identically
the same except the counsel and assist provision is not in there and
the power of attorney is not in there. And I would like to also add
that since the Magistrate’s ruling against them having to sign PF-
116B or C, I understand now they have PF-116D. So, you know,
they just keep trying and trying.

Senator Heinz. T know that you were kind enough to put in the
mail to us examples of those waivers. Due to the super efficiency of
the U.S. Postal Service, we have not yet received—you are here,
but what you sent us I gather either last week or early this week is
not.

Mr. Harvas. Well, I did bring another copy of this with me. So
they are down in your office.

Senator HEINZ. We'd like to receive a copy of that for the record
of the committee.?

By the way that single bell, that light up there on the lefthand
side means we have a vote taking place and I imagine the chair-
man will want to temporarily recess the committee for that.

I have just one other question. The EEOC did pursue, as I under-
stand it, your charge of coercion, is that correct?

Mr. HaLras. Yes. They did go after them because of the form but
not my age discrimination complaint.

Senator HEiNz. They did not pursue age discrimination. And
with respect to your pension, you have filed with them a claim
having to do with your pay?

Mr. Havras. Well, I believe that I was mentioned in the suit that
EEQC filed on the waiver, but that—the Magistrate made the rec-
ommendations, but as far as I know the judge has not signed the
recommendations or indeed if we will even agree with the Magis-
trate’s recommendations. I don’t know.

Senator HEINz. You mentioned that at one point there was a
finding, I think it was by EEOC, that you had been wrongfully
denied your benefits?

1 See. p. 29.
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Mr. HaLras. Yes.

Senator Heinz. That was a finding made by EEOC?

Mr. HaLras. Yes. That was all brought into the suit on the
waiver that they required us to sign.

Senator HEinz. When was that finding by EEOC made?

Mr. HavLras. Well, when they filed the suit in 1984, in early of
1984.

Senator HeiNz. And is it your understanding in discussing this
with your attorney that the only way the finding of EEOC can be
enforced against your former employer and your money recovered
is through the court suit?

Mr. Harras. Yeah.

Senator Heinz. Otherwise they simply won't pay?

hMr. Harras. No, they won't pay unless the judge rules against
them.

Senator HEiNZ. And does your attorney feel that EEOC cannot
compel them to pay?

Mr. Harras. No. Right now he’s not sure how it will come out in
court.

Senator Heinz. All right.

Now, Mr. Hallas, I want to say to you very much what I said to
Professor Jungels, that we really appreciate your coming down
here. What has happened to you, I think, is unfair, unfortunate,
and unjustified. You have been put at great financial risk. Your
dignity has been undermined and your ability to provide for your
family has been seriously jeopardized. None of that is right. And
your being here is going to, I hope, help us right it. I thank you
very much.

Mr. Harras. Thank you.

The CuamrmaN. Senator Shelby.

Senator SuELBY. And you're not an attorney yourself?

Mr. HaLras. No.

Senator SHELBY. Had you been in ordinary business transactions
;)xf" had you been mainly an employee of this company most of your
ife?

Mr. Harras. Well, I started there when I was 18 years old.

Senator SueLBY. Eighteen years old?

Mr. HarLras. Yes.

Senator SHELBY. And you worked there how many years?

Mr. Havrvras. Thirty-five.

Senator SueLBY. Thirty-five years and they basically told you—I
don’t want to beat this horse to death—but they said, “if you want
these benefits you sign this waiver?”

Mr. HaLras. They basically told me we don’t want you any more.
You take your pension or you take a 2-year layoff and then you
take your pension. That’s basically what they told me. You know, if
you don’t dress it up and you put it down and tell it the way it is,
that’s basically what I was told.

Senator SHELBY. And that was in 19827

Mr. HaLLas. Yes.

Senator SHELBY. It's 1987 and your case is still pending, is it not?

Mr. HaLras. Yes.
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Senator SHELBY. But as Senator Heinz has detailed in his ques-
tions and his statement, you had to go outside the system away
from the EEOC to pursue a private remedy in court, did you not?

Mr. HawrLas. Yes.

Senator SHELBY. And that’s what you're doing now with your at-
torney?

Mr. HaLras. Yes.

Senator SHELBY. Mr. Chairman, I would like to make an observa-
tion—something that has been addressed over and over this morn-
ing. It looks to me like it is some sort of a design by EEOC, this
lack of attention and lack of interest in these cases. And I, like the
Chairman, Senator Melcher, and Senator Heinz, appreciate you
coming down here and testifying for this committee, Mr. Hallas.

Mr. Harras. Thank you.

The CHairmAN. Senator Chiles.

STATEMENT OF SENATOR LAWTON CHILES

Senator CHirks. I don’t think I can add anything, Mr. Chairman.
I'm delighted that you're holding a hearing on this subject and I
think it’s tremendously important. We all know that cases like Mr.
Hallas’ have been happening for a long time. And I agree with
what Senator Shelby said. This is what EEOC is supposed to be
about. And I'm delighted that you’re in oversight on this.

The CrairMAN. Thank you Senator, and thank you very much,
Mr. Hallas, for your testimony. You're giving us the fuel that we
need in order to light fire under the Commission and see whether
we can bring the Commission to the point where they must enforce
the law as they’re required.

Thank you very much.

The buzzers you just heard and the lights that are up on the
clock indicate that a vote on the Senate Floor is in progress and it
will be necessary for all of us to vote ourselves. And for that reason
the committee will stand in recess for 10 minutes.

[Recess.]

The CraiRMAN. The committee will come to order.

The next witness will be Dr. Kermit Phelps, Chairman of the
Board of American Association of Retired Persons.

Dr. Phelps.

STATEMENT OF DR. KERMIT PHELPS, CHAIRMAN OF THE BOARD
OF THE AMERICAN ASSOCIATION OF RETIRED PERSONS

Dr. Paevps. Thank you, Mr. Chairman, members of the commit-
tee.

I am Dr. Kermit Phelps, Chairman of the Board of the American
Association of Retired Persons. AARP counts among its more than
26 million members over the age of 50 more than seven million
members who work full: or part time. These members, like all
workers over the age of 40 are protected from age-based employ-
ment discrimination by the Age Discrimination Employment Act.
AARP therefore takes great interest in the interpretation, imple-
mentation and enforcement of that law by the Equal Employment
Opportunity Commission. And I want to thank you for the opportu-

82-546 0 - 88 - 3
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nity to present AARP’s views on some of the issues that we consid-
er to be the kind to be very much concerned about.

Like many civil rights laws the ADEA’s effectiveness depends
upon vigorous enforcement by the Federal agency charged with
protecting the rights of victims and potential victims. Unfortunate-
ly, a look at the EEOC’s actions with regard to the ADEA over the
past few years highlights its refusal to fulfill its obligation to pro-
tect older workers from employment discrimination. The EEOC has
not only failed to enforce the statute and its own regulations, but
seems to have taken steps to diminish the rights of older workers. I
will briefly address three examples of this.

Permitting unsupervised waivers of ADEA rights. Permitting
early retitement and exit incentive programs to offer lower or no
cash incentives to older workers; and the Commission’s conduct of
the Pension Benefit Accrual Rulemaking. My colleagues from the
National Senior Citizens Law Center and the Older Women's
League will address other important issues, particularly the
EEOC's ADEA litigation strategy and its lack of attention to the
multiple discrimination faced by older women. :

The unsupervised waivers of ADEA rights. On July 30, 1987 the
EEOC voted to allow employees to waive their rights to sue under
the ADEA without EEQC supervision, ignoring specific language in
the law that says unsupervised ADEA waivers are not legal. It will
now be much easier for employers to obtain such waivers in ex-
change for benefits unlawfully withheld or otherwise illegally of-
fered. The EEOC tried to justify the rule by referring to Title VII,
which prohibits sex and race discrimination in employment and
permits unsupervised waivers, ignoring the fact that Title VII and
the ADEA are actually quite different. The EEOC also relied upon
a case that permitted a valid unsupervised waiver, but the plaintiff
in that case was an experienced labor lawyer, certainly not a typi-
cal ADEA plaintiff. Furthermore, the EEOC ignored its own previ-
ous position in Federal cases, where it has flatly refused to permit
u?;t;%ezsrvised ADEA waivers to be valid. See Valenti v. Internation-
al Mills.

AARP opposed this rule when it was proposed in 1985 and has
asked for reconsideration of the final rule. AARP’s papers in sup-
port of its position, which are attached, discuss these issues in more
detail and show that the Commission does not have the authority
to erase the statutory requirement that valid waivers be supervised
by EEOC. Older workers, almost half of whom are unaware of even
the existence of the ADEA, are entitled to this protection.

The primary result of this rule will be to encourage employers to
offer early retirement incentives to older workers in age discrimi-
natory fashions, the most common circumstance in which a waiver
is requested by an employer. AARP does not oppose early retire-
ment incentives, however, it is astonishing that the Federal agency
charged with promoting the employment of older persons would in-
stead make it easier for employers to target older workers when
downsizing a labor force. The Commission is indeed encouraging
speedy negotiations, all to the advantage of the employers and at
the expense of workers’ rights.

Early retirement incentive programs. In recent years, employers
who have faced the need to reduce their work force have turned
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increasingly to the use of exit incentives as an alternative to man-
datory layoffs and their accompanying hardships. Often, these exit
incentives take the form of early retirement incentives. Such incen-
tives have been offered to hundreds of thousands of employees in
the past decade.

Early retirement and exit incentives take many forms. Although
AARP does not discourage their use, it is clear that such programs
must be carefully structured so as to comply with the ADEA. It is
imperative that the EEOC lay the groundwork for such compliance.
But, unfortunately, recent actions by the Commission indicate that
once again, it is favoring employers at the expense of workers.

ere are a number of ways to determine whether an exit incen-
tive is legal under the ADEA. Is it truly voluntary? Are different
benefits offered to different employees based on their age? Are
these differences justified by different costs to the employer? Or,
are they merely a subterfuge to evade the ADEA?

The ADEA permits employers to differentiate in benefits offered
to employees if it is shown that the cost of providing an equal bens-
fit for an older worker is greater than that for a younger worker.
This is a rigid standard. But, employers have attempted to use this
part of the law to justify offering younger workers greater sums of
money to exit the labor force than older workers. The employers
argue that they save more in future payroll costs when a younger
employee leaves because an older worker is expected to work fewer
years in the future. To our great shock, the EEOC, in a recent brief
in Federal Court, agreed with this and approved the practice of
lowering or no cash incentives to older workers in such programs.
Not only is this contrary to the law, but it is contrary to the
EEOC’s own regulations.

In its brief in the Cipriano case, the EEQC essentially argues
that so long as an exit incentive is voluntary it is legal. However,
voluntariness is often an irrelevant or minor consideration, par-
ticularly when the cash incentive is offered only to younger work-
ers, as was in the case of Cipriano. The issue of voluntariness has
no bearing on an employer’s attempt to justify different cash bene-
fits based on age. But, the EEOC also suggests that general eco-
nomic savings to the employer, such as the savings in future sala-
ries, are permissable grounds for overt discrimination. And this is
astonishing given the fact that saving money has never been per-
mitted to justify discrimination. Indeed, the purpose of the nondis-
crimination law is to change the economics so that discrimination
becomes more costly than nondiscrimination.

The ADEA, even as the EEOC has interpreted it, has never per-
mitted employers to do anything other than justify differences in
benefits based on different and quantifiable costs to the employer.
When the benefit itself is cash, there is no difference in cost to the
employer. The assumption that there will be payroll savings in the
future is not a cost to the employer but is speculative, unsupported
and, given the mobile nature of today’s labor force, untrue.

Commissioners have indicated that they believe that it is more
humane to use exit incentives to downsize a labor force than lay-
offs or terminations, and therefore employers should be encouraged
to use them. This determination is outside the Commission’s juris-
diction. More important, it does not justify targeting older workers
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from these incentives rather than offering them to all employees.
It does not justify offering lower or no cash benefits to older em-
ployees. And it does not justify the EEOC favoring the financial in-
terests of the business community at the expense of older workers.

Post-normal retirement age pension benefit accrual. In June
1984, the Commissioners of the EEOC decided that the ADEA re-
quired employers to continue to post credits to the pensions of
workers who worked past normal retirement age, which is usually
65. They reaffirmed this position in March 1985. However, in No-
vember 1986, the Commission ended the rulemaking that would
have implemented its position and refused to rescind an interpreta-
tion that allowed employers to stop pension credit accruals for
older workers. This action came after years of dilatory tactics, mis-
leading statements to Congress, and inappropriate and undocu-
mented influence by other agencies. The cost to employees, $450
million annually in lost pension benefits.

The EEOC attempted to justify its action by relying upon the law
passed by the 99th Congress requiring pension benefit accrual after
January 1988. Congress, however, explicitly said that the new law
was to have no effect on existing interpetations of the ADEA.
Indeed the Commission has never changed its position that the
ADEA currently required post-normal retirement age pension ben-
efit accrual. ,

In June 1986, AARP, the National Senior Citizens Law Center
and the Older Women's League sued the EEOC to force it to finally
issue the new regulations after delaying them for years. We suc-
ceeded in forcing the EEOC to rescind the interpretative bulletin
that continued to permit employers to stop posting credits to the
pensions of workers older than age 65. The termination of the rule-
making in November 1986, however, effectively mooted the other
issues raised in the lawsuit. The Commission is content now to
allow employers to engage in conduct it has determined to be ille-
gal. It has left employers, employees, and the courts in the dark as
to how the law is to be interpreted.

The Commission’s conduct in the pension accrual rulemaking
and litigation was dilatory and obstructionist. Rather than consider
the costs of discrimination to older workers, it showed employers
every consideration and worked to delay publication of a rule it has
repeatedly held to be required by law.

I want to thank you for the opportunity of presenting this to you.

The CrairmaN. Dr. Phelps, the American Association of Retired
Persons has with diligence and persistence pursued the effect of
the Commission’s actions over the past several years.

Have I interpreted your statement correctly that while the Com-
mission did rescind the interpretative bulletin that permitted em-
ployers to stop posting credits to the pensions of workers older
than 65, that the Commission did not pursue the rule that they had
been developing?

Dr. Purrrs. That’s correct. They apparently put that on the
shelf. From the point of view of the AARP in terms of the way
they saw the Commission’s actions, it was more like rather than
being the advocate or the protector of the working individual, they
were more like the fox guarding the hen house.
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The CHAIRMAN. So while it's clear that as of January 1, 1988
Congress is directing that there be accrual of these credits, these
pension credits, the Commission is not enforcing the law during the
interim?

Dr. Pueves. Correct. Even though that by their own admission
they have indicated that this is one of the things that is their re-
sponsibility.

The CHAIRMAN. And it's AARP’s estimate that this involves $450
million?

Dr. Puewps. Lost in accrued pensions over that period of time,
yes.

The CHAIRMAN. That's a lot of money.

Dr. PueLps. I'm sure it will not be recouped either.

The CHaIRMAN. It's very disturbing that the position of the Com-
mission, as evidenced by the rulemaking process that they were
pursuing has done a complete flip-flop and said there’s no need for
that and therefore $450 million is in limbo unless Congress should
act to enforce that. Perhaps that’s our mandate.

Dr. PHELPS. Yes.

The CHalrMAN. For Congress to enforce the accrual payment for
those workers on their pensions over 65.

Senator Wilson.

STATEMENT BY SENATOR PETE WILSON

Senator WiLsoN. No questions of this distinguished witness, Mr.
Chairman. I'm sorry that my duties at the Commerce Committee
on the confirmation hearings have prevented my getting here earli-
er.
The CHAIRMAN. We're glad to have you here now, Senator, and
appreciate your presence.

Thank you very much, Dr. Phelps.

Dr. Puerrs. Thank you.

The CuairMaN. Mr. Burton Fretz, Esquire, Executive Director of
the National Senior Citizens Law Center.

STATEMENT OF BURTON FRETZ, ESQ., EXECUTIVE DIRECTOR OF
THE NATIONAL SENIOR CITIZENS LAW CENTER

Mr. Fretz. Thank you, Mr. Chairman.

My statement has been submitted and I ask that it be included
in the record. I'll make only brief remarks in summary, and I do
want to commend the Chair and the committee for convening these
hearings today. I think they deal with a very difficult and impor-
tant topic and they are most timely.

'I‘hc(e1 CuairMAN. Your entire statement will be made part of the
record.

Mr. Fretz. Thank you, Mr. Chairman.

The National Senior Citizens Law Center provides support and
technical assistance and co-counseling to legal services attorneys
and members of the private bar across the country. That includes
assistance in age discrimination and mandatory retirement cases.
And as a result of that experience we have a number of observa-
tions responsive to the committee's request for information about
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how well, or, as it may be, how defectively the Commission is ap-
proaching its statutory duty of enforcing the ADEA.

We're particularly disturbed by what appears clearly as a shift
in approach by the Commission over the last couple of years, at
least, away from litigating under the ADEA on issues that have
broad impact in protecting older workers protected under the Act,
and toward filing and resolution of cases that have much more lim-
ited or even individual impact. The Commission has indicated that
within its litigation case load, even currently, there is a significant
number of cases it has characterized as class actions or class cases.
We take that to mean cases involving more than simply the named
parties. Nonetheless our understanding is that a large number of
those cases, which are called class actions by the Commission, in-
volve actions that have been filed for some time challenging age
limitations with respect to hiring or mandatory retirement of
police and firefighters under State and local laws. And while that’s
important they represent just a very narrow issue and narrow seg-
ment of the total older worker population to be protected.

What's more, the amendments adopted by Congress last year
create a 7-year exemption grandfathering those State and local
hiring and mandatory retirement provisions which suggest that a
large number of those cases may indeed be mooted out or at least
resolved on the basis of that exemption. So if we take out of the
Commission’s reports those cases dealing with police and firefight-
er age limitations, we suspect that we would see a pronounced
tendency away from the kind of broad issues and attacks on sys-
temic age discrimination toward more individualized resolution of -
complaints. :

The Commission has adopted some informal procedures which
seem to augment this whole tendency. That too is disturbing. For
example, prior to this spring the Commission generally recognized
a 300-day period for the investigation of age discrimination com-
plaints at the district office level. We understand that 300-day
period has been shortened to a period of 150 days under the per-
formance agreements that govern the review of performance by
district office directors. Now, 150 days may be proper for resolution
of purely individual complaints. For complex cases of age discrimi-
nation that might be company wide or industry wide, 150 days ma
be way too short. This creates pressures on the district office sta
toward quick resolution of complaints and against the recommen-
dation of litigation, simply because they don’t have the time to
work them up adequately.

In addition, a former rule of thumb was that each district office
was expected to produce at least 24 presentation memoranda, or
litigation recommendations, each year. That’s two a month. The
idea, as we understand it, was to have at least a minimum expec-
tion for each district office. And of course it could well exceed that
minimum given the large volume of age charges that are filed with
the Commission on an annual basis. That minimum has been elimi-
nated. It hasn’t been replaced with any other kind of formal expec-
tion for the district offices. When you take the shortening of the
period for investigation and the dropping of any expectation with
respect to recommendations for litigation, you can see that the
pressures internally are generated toward quick resolution of com-
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plaints and against the kind of systematic development of litigation
which would attack the kind of systemic age discrimination that
czlmsed Congress to enact and to amend the ADEA in the first
place.

The latest published annual reports of the EEOC case load from
Fiscal Year 1984 indicate that for the Fiscal Year 1984 a very high
proportion of Age Act complaints filed with the Commission were
resolved with what they call the no cause or no violation stamp.
Just under 60 percent, I believe 57 percent if my math is correct, of
all the cases filed under the Age Act had that summary and nega-
tive resolution. That's about twice as high as the rate of summary
and negative resolution performed by state and local agencies ad-
ministering either the Age Act or similar age complaints. It's also
about twice as high a rejection rate as the Commission experienced
the same year when it processed complaints under Title VII. This
Committee might ask why the rejection rate on complaints was
running so high in 1984 on ADEA cases and what the statistics
would show for 1985, 1986 and the current year as well.

Policy positions taken by the Commission of late are extremely
troubling. They reject, outright in many instances, the positions re-
flective of the interests of older workers on the issue and adopt the
interests of employers on the issue. This has been a disturbingly
consé:tent position on the part of the Commission for the last few
weeks,

I call the committee’s attention to the friend of the court brief
which the Commission filed recently in the Court of Appeals in the
Second Circuit in the case of Paolillo v. Dresser Industries. The
Commission came in following an opinion of the Second Circuit
which remanded the case for further hearings based upon charges
of age discrimination by three former employees alleged that they
had been given anywhere from 1 to 6 days to decide whether to
accept or reject a termination offer by the employer, which was
targeted at workers only over the age of 60. The three plaintiffs in
the case, incidentally, were representing themselves. They were not
represented by counsel.

The EEOC came into the case at that juncture as a friend of the
court seeking a rehearing of the case by the Second Circuit. In so
doing it adopted a position virtually indistinguishable from that
taken by the employer in the case. Dresser Industries, and by the
New York State Chamber of Commerce, which was also in the case
as a friend of the court. The key issue on the appeal had to do with
the elements of a prima facie case which these unrepresented
former employees had to demonstrate, and whether the employer
or the employees were to assume the burden of proof on the issue
of whether they were coerced into accepting the agreement in ques-
tion.

The rulemaking activity of the Commission in recent months is
similarly disturbing. Mr. Phelps for the AARP has already indicat-
ed the kinds of approaches which invite criticism with respect to
the pension accrual rules and the recent rules adopted by the Com-
mission permitting unsupervised waivers of rights and settlement
of claims under the Act.

I would like to add that similar problems attend the Commis-
sion’s somewhat summary treatment lately of the apprenticeship
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exclusion. Since 1980 the Commission has been considering, off
again and on again, a rule which would prohibit employers from
practicing age discrimination through apprenticeship programs.
Historically those programs have been opened by employers to very
young workers, age 28, 30, 32, but not to workers beyond that. Pre-
dictably apprenticeship programs have a very harsh effect on
middle-aged and older workers who then lack the opportuntiy to
gain on-the-job training, particularly in highly technical areas. In
an industry affected by plant closings and layoffs, it’s the older
workers who are targeted for layoffs and non-rehire because they
either haven’t had training skills or don’t qualify for apprentice-
ship training skills. When the Commission had public comment on
its proposed rule to eliminate apprenticeship exclusions back in
1980, a large number of women’s groups and civil rights groups, as
well as aging organizations, urged the adoption of that rule and
dropping of the apprenticeship exclusion.

The Commission proposed to drop that exclusion in 1980. The
result of that action was somewhat desultory, but again in 1984
general counsel to the Commission, in no uncertain terms, indicat-
ed that the exclusion for apprenticeship programs had no basis in
the Act, no basis in its legislative history, and was contrary to the
purposes of the Act. Counsel recommended that the exclusion be
dropped by formal rule. The Commission then proposed a formal
rule to do just that in 1984. Since that time the proposal went to
the Office of Management and Budget, OMB sent the rule back to
the Commission asking that employer interests be considered, and
on July 30 the Commission simply terminated its rulemaking. The
effect of this was to perpetuate the apprenticeship exclusion.

The general counsel back in 1984 offered the Commission an ex-
haustive analysis of the law and the Commission adopted it. It's
very clear that the apprenticeship exclusion simply doesn’t have
ground either in the Act or its legislative history. All of that was
disregarded by the Commission last July. Even more distressing is
that this Commission does have the power under Section 9 of the
Act to entertain applications by individual employers for an ap-
prenticeship exclusion in that particular company, or for that par-
ticular apprenticeship program. The Commission simply disregard-
ed its own power to consider individual applications for exemp-
tions, and instead created a blanket exclusion for apprenticeship
programs by any employer covering any employees. This applies as
long at the program is bona fide, which is not hard thing to show.

And we believe that such a blanket insulation by the Commis-
sion, rather than a careful case-by-case approach, is simply not an
effective discharge of duties under the Act.

So in summary, Mr. Chairman, we believe that the office proce-
dures, the philosophy of litigation, and the specific examples of liti-
gating posture and rulemaking by the Commission all reflect a se-
rious shortfall at the highest levels of the Commission in efforts to
carry out responsibilities under the ADEA.

Thank you for the opportunity to appear. :

[The prepared statement of Mr. Fretz follows:]
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STATEMENT OF BURTON D. FRRTZ

EXECUTIVE DIRECTOR, NATIONAL SENIOR CITIZENS LAW CENTER

before the
SPECIAL COMMITTEE ON AGING, UNITED STATES SENATE

September 10, 1987

Mr. Chairman and Members of the Committee:

1 am pleased to have this opportunity to respond to tne
Committee’s request for testimony on the administration and
entorcement of the Age Discrimination in Employment Act by the
Equal Employment Opportunity Commission (EECC). Age discrimina-
tion is a matter of utmost concern to the low income older
Americans which the Law Center serves, and this inguiry by the
Committee is very timely.

The Bational Senior Citizens Law Center is a nacional
support center providing legal advocacy and specialized support
on legal problems of the elderly poor. The center provides
assistance to legal services attorneys, private attorneys
rendering pro bono services to low-income seniors, and repre-
sentatives of older clients under the Older Americans Act on a
national basis. Qur staft responds to over 3,000 requests
annually from attorneys across the country for advice, technical
asgistance and co-counsel, including requests in age discrimina-
tion and mandatory retivement cases. With this experience we arec
happy to comment before the Committee on the EEQC enforcement of
the ADEA.

In the past twe years the EEOC has shifted its litigation
strategy, its internal procedures, and its policy making under
the ADEA in & way which threatens the interests of the very
people which that Act is designed to protect. This shift appears
in RUMCrOUs ways.

{1) EEOC litigation has moved from broad retorms to
individual cages. The EEOC has made much recently Of the fact
that its litigation casc loads have not decreased since 1981. In
the ADEA setting, however, the number of ADEA charges filed with
the Commission has yrown enormously from 9,479 charges in 1981 to
more than 26,000 charges in the current year. EKOC litigaticn
has not nearly matched this three-fold increase in cascs coming
before it.

Even more disturbing is the EEQC's shift away from cases
involving systemic age discriminaticn to cases of individual
complaints. In February of 1985 tne EEOC announced that it was
woving away from enforcement in areas of broad complaints against
large companies and entire industries in favor of cases involving
specific persons. The implication is clear: The EEOC has chosen
to focus on individual complaints, thereby attacking age
discrimination at random, rather than using its expertige and
resources to identify and target patterns and practice of age
discrimination.

FoCusing on simple cases may hclp the FEOC to maintain its
level of litigated cases, but the impact of that litigation is
narrowed. The House Education and Labor Committee reported last
year, for ecxample, that in the first half of 198% only 2,964
persons were compensated through all EEOC cases, compared with
15,328 in i%80. It is the number of persons helped, not the
number of cases filed, which is the more important criterion in
gauging EEQC effectiveness. EEOC statt enforcement of the ADEA
continued to be somewhat effective until the departure from the
EEOC early this year of Acting General Counsel Butler. Many EECC
livigated cases were in the pipeline at EEOC prior to Mmr,
Butler's departure, and are reflected in EEQC case load
statistics for the past reporting year. Accoracingly, scrutiny
should be given to cases reported by month, and by calendar
quarter, for current periods, in monitoring its level of litiga-
tion under the Act.
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{2} The FEOC has shifted toward pro-employer positions in
litigation. The primary purpose of the ADEA is to promote
employment of older persuns based on their ability rather than
age and to prohibit arbitrary age discrimination in the employ-
ment setting. Unfortunately, in recent months the Commission
appears more interested in applying its resources to support the
position of employers in age discrimination actions rather than
the older workers whom the statute is designed to protect.

A recent example is the case of paolillo, et al. v. Dresse:
Industries, Inc. invelving a claim by several older workers that
the employer had unfairly coerced employees above age 60 into
involuntary acceptance of carly retirement. A pancl of the Court
of Appeals tor the Second Circuit remanded this case to the
District Court for further findings on whether the retirements
were voluntary and whether the retirement plan was a subterfuge
to evade the purposes of the Act

The EEOC filed 2 friend of the court brief seeking a rever-
sal of that decision. It is remarkable in several respects.
Pirst, the BEBOC argued tor a higher standard by which the
plaintiffs would have to establish the element of cocercion in
attacking the retirement plan. Second, it argued that the older
workers, rather than the employer, should bear the burden of
proof on the element of voluntariness. Third, the EEQC -- which
was not a party to the case -- tOOX a pOBiItion virtually
indistinguishable from that of Dresser Industries and another
friend of the court, the New York Chamber of Commerce. 1In doing
this the EEQC opposed the plaintiffs, consisting of several older
workers who had been representing themselves without an attorney
up to that point. Morecover, the EEGC sought rulings on questions
of law having broad impact in other cases affecting the ability
of similarly sitvuated plaintiffs to establish proof of age
discrimination.

{3} Changes in office proceduresg limit the effectiveness of
ADEA enforcement. The EEOC has made two significant changes in
The rerformance aAgreement for district directors this past spring
which will significantly restrict tne ability of EFROC staif to
enforce the ACt aggressively. One change replaced the former
300-aay time limit on investigation of complaints with a new 150-
day limit. The ostensible reason for the change was to assure
prompt processing of complaints. While this goal is laudable
with respect to individual cases, it is unrealistic to expect
staff to investigate and prepare for litigation a complex casc
involving systemic age discrimination in a mere 150 days. The
effect of this rule is to promote resolution of cases without
titigation, or litigation over the simplest and most individual
complaints.

The second change in procedure eliminated a former rule of
thumb that cach district ccurt produce 24 litigation recommenda-
tions {called “"presentation memos") annually, or two per month.
The number 24 carries no magic; nonetheless it represents a
minimum number of litigation recommendations which could be
easily satisfied out of the 26,000 age discrimination charges
which the EEQC receives annually. However, even this bare
minimum hag been removed. This change, taken in tandem with the
shortening of the time limit on investigaticns discussed above,
creates pressure on district office statf to trcat casces as
simply as possible and to resolve all cases as quickly as
possible. while this may look good on flow charts, it will have
a disastrous effect on litigatiun invoiving patterns and practice
of age discrimination.

{4} EEOC rule-making on waiver of worker rights does not
advance the Act's enforcement. oOn July 30, 1987, the EEOC
adopted a [inal legislative rule permitting the waiver of rights
and the settlement of claims under the ADEA withouvt EEOC supervi-
sion if the waivers and settlements are knowing and voluntary and
not prospective in nature. The EEOC first proposed this rule
after an employer had lost on this issue before 2 panel of the
Sixth Circuit Court of Appeals. That court had ruled that ADEA
remedies are patterned after the Fair Labor 5tandards Act, and
FLSA law for over 40 years has prohibited unsupervised waivers
and settlements as against public policy. Although the Sixth
Circuit panel was eventunally overturned by the full Court of
Appgals. the EEQC nonetheless perscvered to push the employer's
position into a2 final legislative rule.

The effect of the fipal rule is to place a threshold barrier
in front of an qlder worker seeking to protect rights under the
ADEA after signing a waiver. Because of the rule, such & worker
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cannot secure review of the merits of an ADEA claim without first
proving that any waiver or release of rights was coerced.

The problem is compounded by the enormous difference in
bargaining power between employer and older worker in most situa-
tions. The employer has a battery of lawyers, a sophisticated
personnel office, and tremendous econoamic leverage over older
workers who, in turn, face economic insecurity and lack sophisti-
cation in such matters. Many older workers have no knowledge of
their righte under thec ADEA. Nonetheless, the ErOC now places
the burden entircly on all older workers to establish that any
settlement or release of claims was other than voluntary.

The EEOC's ostensible reason for adopting this rule is to
promote the expeditious settlement of claims. This purpose is
fine enouynh on its face, but appears pretextual on inspection.
Throughout its rule making the EEGC refused to inquire why its
staff cannot review proposed settlements and releases in a short
period of time; why such review cannot be consistent with expedi~
tious settlement; and why the protection of clder workers that
such review affords does not outweigh any advantage to employers
in rushing to settlement ang insulating those settlements from
later challenye. The BEOC failed to articulate why a case-by-
case review of proposed waivers and settlements is not preferable
to a bianket insulaticon of such settlements as to all employers
and all workers.

{5) The FFOC's apprenticeship exclusion continues to weaken
the Act. wWnhen the EEOC took over cnforcement Of tne ADEA Erom
the Department of Labor in 1979, it inherited a practice of
excluding apprenticeship programs from the Acl's coverage. This
means that employers are free to discriminate in favor of younger
workers in staffing apprenticesbip and training progrems. In
cases of plant closings and layoffs, older workers become disad-
vantaged because they have not received on the job training or do
not qualify to receive it in the future.

In 1980 and again in 1984, EEOC general counsel advised the
Commission that the apprenticeship exclusion lacks a foundation
in the languagc of the ADEA, is cootrary to congressional intent,
and undermincs the basic purposes of the Act. As a result, the
Commission in 1984 proposed a rule eliminating the excluaion for
apprenticeship proyrams. However, the Office of Management and
Budget later reviewed the proposed rule and communicated its
opposition to the rule to EEOC. On July 30, 1987 tnree of tnc
commissioners followed the OMB directive and voted to terminate
the rule-making.

It :s illuminating to compare the Commission's stated
reasons for droppinyg the apprenticeship rule with its reasons for
adopting the rule on waivers of rights at the same meeting. The
Commission argued that it should drop the apprenticeship rule
because tohe practice of excluding apprenticeship programs had
existed for the preceding 20 years, thereby i plying conygres-
sional approval of it. However, the Commission adopted the rule
permitting older workers to waive their rights ang settle claims
under tae Act without EFQC supervision despite the abpsence of
such a rule or practice in the Commission for the preceding 20
years.

%

The EEQC's otner asserted grounds for dropping the appren-
ticeship rule was that Titlc VII of tne Civil Rights Act,
prohipiting discrimindtion on grounds of race and sex, has an
explicit prohibition on discrimination in apprenticeship programs
and that the ADEA, lacking an explicit prohibition, must be read
to exclude apprenticeships. Wwhen it took up the waiver rule,
however, the Comwissioners voiced their desire to tailor the ADEA
to Title VII {(wnich permits unsupervised waivers and releases),
but, at the same time, ignored the Fair Labor Standards Act which
was the mogel for the reomedy section of the ADREA.

All ot this does not suggest the kind of careful and
reasoned decision making desiyned to apply the resources of the
Commission wost elfectively on behalf of the persons which the
Act protects., It suggests an ad hoc effort to articulato what-
ever grounds are available in support ot a predetermined
position.

The EEOC's current record, therefore, invites further over-
sight of its litigation under the ADEA, particulariy for the
numbers of people assisted and the patterns of age discrimination
attacked. In addition, EEQC rule making on positions favored by
employers at the expense of older workers warrants the highest
level of scrutiny by the Congyress.
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The CuairmaN. Thank you very much for your very thoughtful
and reasoned testimony. As I said at the outset, this isn’t a very
happy hearing. It’s a very discouraging hearing in that we're find-
ing the lack of attention and the lack of enforcement of the law by
the Commission is thwarting the rights and opportunities for the
employees. And I find it most disturbing, as others of the commit-
@eg have indicated that the Commission has fallen down on their
job.

Thank you very much.

Mr. Frerz. I thank the Chairman.

The CHaAIRMAN. The next witness will be Ms. Alice Quinlan,
Public Policy Director of the Older Women'’s League.

STATEMENT OF MS. ALICE QUINLAN, PURLIC POLICY DIRECTOR,
OLDER WOMEN’S LEAGUE

Ms. QuiNLaN. Chairman Melcher, I'm Alice Quinlan, Public
Policy Director of the Older Women's League.

OWL is the first national membership organization focused ex-
clusively on midlife and older women. We thank you for calling
this hearing and for giving us the opportunity to share our views
with you. We have not made a comprehensive review of EEOC’s op-
erations, but wish to speak today as advocates for our constituents
who are disadvantaged by inadequate enforcement of age and sex
discrimination laws.

Like everyone else, most older woman need paid employment.
Without jobs women can’t qualify for Social Security disability ben-
efits or for pensions, and without earnings we cannot build retire-
ment savings.

Midlife and older women meet job discrimination at every point:
In hiring, in training opportunities like apprenticeships, in promo-
tion, benefit and discharge practices. And it isn’t Mr. Chairman,
Jjust age discrimination that they face. It is an insidious and inter-
twined combination of both age and sex discrimination; in the case
of older women of color, it’s age and sex and racial discrimination
intertwined. This ‘“‘multiple jeopardy” job discrimination is not
very widely recognized. And proving employment discrimination
based on a combination of age and sex, or age, sex and racial dis-
crimination is quite difficult.

Employers, for example, can point to their older workers—who
are men. They can point to the women in their employ younger.
And they can point to minority workers, both younger male or
female employees, as evidence that they don’t discriminate on the
basis of age, or sex, or race. Meanwhile older women fall through
the cracks. This discrimination continues despite the Title VII of
the Civil Rights Act, and the Age Discrimination Employment Act.

Unfortunately, enforcement of these laws by the Equal Employ-
ment Opportunity Commission has been limited. For example, 1n
the annual report for Fiscal Year 1984, which was released in June
and appears to be the most recent report from the agency, EEOC
received a total of 63,000 complaints that year, found no cause in
about half of them, settled less than one-fourth of them, and filed a
total of under 22 suits. Now 5 percent of all the charges received by
EEOC during that year, and 20 percent of all the ADEA charges
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were concurrent Title VII/ADEA cases. That is, they were multiple
Jeopardy cases which could have been either age and racial dis-
crimination, or age and sex discrimination. But the EEQC filed
only a single lawsuit based on concurrent Title VII/ADEA charges.

The most frequently litigated ADEA cases involved “maximum
hiring age and mandatory retirement age limitations for public
safety occupations, such as law enforcement officers and firefight-
ers.” Needless to say, not many older women are found in these
particular occupations.

Women complainants repeatedly tell us about problems that
plague the handling of charges by the EEOC. In the remainder of
my testimony I'd like to point out several of those.

Our members tell us that when they file a charge, the EEOC
doesn’t explain its procedures, or what the charging party’s respon-
sibilities are. One woman complained that there was a determina-
tion of “no discrimination” without the EEOC staff person ever
even talking to her. We suggest that EEOC produce and distribute
pamphlets which expain EEOC procedures and that there be a re-
quirement for direct contact by the EEOC with the charging party.

Our members have complained that when employers don't
produce requested documents, EEOC is very slow to seek court
sanctions through its subpoena powers. Without such documents, it
is extremely difficult or impossible to prove many charges. We rec-
ommend that EEQC seek sanctions more often so that employers
will know that they cannot avoid producing these documents.

Our members have complained that if EEOC determines that dis-
crimination did not occur, no explanation for that decision is given
to them. Often the letter of notification is incomprehensible to lay
persons who can’t tell from the letter if they can file suit, and if so,
whether or when they should do so. In our written testimony is an
example of such a letter.

We suggest clearer letters and a name and telephone number of
an EEOC contact person that’s put right on the letter for follow-up
questions.

As has been noted several times this morning, lawsuits must be
filed within 2 years of an~"ADEA complaint. Our members complain
that because EEQC takes so long to make its determination, there
is often little or no time left to prepare or file such a suit before
the 2 years expire. I think Professor Jungels’ testimony includes a
good example of this.

Charging parties, of course, can bring suit concurrently with
EEOC action, but most people want to see what EEOC’s findings
are before they pursue an expensive case. Knowing about the likely
delays keeps many older persons with even starting the complaint
process. One Older Women’s League member said to us, “Why
should I even file a complaint?” I'll probably be dead before they
finally decide.”

And finally, our members complain that once a determination of
“no discrimination” is made, they have difficulty obtaining a copy
of their files from the EEOC so they can decide whether a lawsuit
is merited. In one case, by the time EEQC finally responded with
this information, the time for filing a lawsuit had already expired.
We suggest a 2-week response time and the immediate opportunity
for charging parties to be able to inspect their own files.
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Now with less than a 50-50 chance of receiving relief at the ad-
ministrative level, and virtually no chance of any attention to mul-
tiple jeopardy in the few cases filed by EEOC, older women must
file these suits themselves. But relatively few private lawyers have
experience with multiple jeopardy cases, certainly not on behalf of
older women, and many individuals simply appear before the court
without a lawyer.

I'm pleased to be able to say that the Ford Foundation has just
awarded the Older Women’s League a small grant for a project
through which we will encourage private lawyers to pursue these
multiple jeopardy job discrimination cases. But work by the private
bz;ar is no substitute for such enforcement that should be done by
EEOC.

In closing, Mr. Chairman, I'd like to note that several members
here this morning, Senator Heinz and I think several other Sena-
tors, alluded to changes that have been made by Congress within
the last year: Abolishing mandatory retirement, improving the
likelihood that workers will receive pensions (both the post-65 ac-
crual change, shortening vesting time from 10 years to 5 years, and
abolishing the so-called 5-year rule which had said that if a person
joins an employer within 5 years of the retirement age, they could
not join the pension plan). All of those changes were made by you
with the goal of making it more likely that individuals will be able
to have pensions in retirement. But those changes won’t mean any-
thing at all if there is inadequate enforcement of the laws that pro-
hibit discrimination.

If, for example, because of the changes you've made, a woman
(perhaps who is a displaced homemaker, is widowed) could return
to the labor force at age 58 or 60, get a job with an employer who
has a pension plan and stay in that job for the required 5 years
and be able to vest a pension. But without enforcement of the laws
that prohibit employment discrimination, those changes you made,
while fine in theory, won't mean anything in practice. So for
women especially, vigorous enforcement by EEOC of the laws that
g;ohibit job discrimination is more important than it has ever

en.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Quinlan follows:]
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enforcement of age and sex discrimination laws.

As you and memdbers of the Senate Aging Committee well know, Mr, Chairmen,
211 too many wamen face poverty or near poverty at the end of their lives. In
1986, according to the U.S. Census Bureau, the median incame of wamen over &5
was 36,400, only about $1,000 above the official poverty level, By camparison,
the median incame for men over 65 was 311,500,

The reasons for older women's low economic status are complex, Sut employ-
ment in the paid labor force is 2 central factor. Without Jobs, woamen cannot
qualify for Social Security disability benefits or pensions in thelr own name;
without earnings, they cannot build savings, Like everyone eise, most older
women need paid employment. But Lhey face pay inequities. occupational
segregation and employment discrimination stemming from deeply rooted attitudes
2bout the vaiue of women's work in the home and fa the paid workplace,

Midlife ang older women meet job discrimination at every peint: in hiring,
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promotion, benefits, and discharge. And it is not just age discrimination they
face, but an insidious cambination of age/sex or age/sex/race discrimination.

Hore than naif of 211 women in their 50s and BY of women over 65 are in the
paig lador force. A significant proportion of midlife and older women workers
are underemployed--stuck in low paying jobs with few or no benefits and no
prospects, Ffor persons in full-time empioyment, weekly earnings decrease with
2ge and are substantially lower for women than for men. In 1986, employes
women between 45 and 54 averaged $308/week, while women over 65 averaged
$255/week; the cumparable figures for men were 3505 and $358.

Many who need and want to be employed cannot find jobs, The preoblems of
unemployed older workers are often overlooked because, as a group, they have
lower unemployment rates than younger workers, But these unemployment rates are
misieading because they do not account for the large number of discouraged
miclife and older wamen.

For example, in the second gquarter of 1985, nearly 100,000 women 60 years
and cider became discouraged workers. Neariy 8 third of these women indicated
that they believed employers thought they were too old, and over one half of
them attributed their unemployment to job market factors, Such as no work
aveilable. The figures also don't show how many women need full-time work but
are only able to find part-time 3.obs. {ider women of color sre particularly
vulnerable to this problem.

Offictal unempioyment rates also do not accurately refliect the difficult
circumstances of dispiaced nomemakers. Feaced with the sudden need to be the
sole provicer for themselves and their tamilies because of widowhood, divorce,
or the loss of AFDC, they are entering the job market late in 1ife with little
recent paid work experience. Of an estimated five to six million women in this
category, half are not yet in the labor force, 2nd most of the other half are
ungerempl oyed--either working full-time tor below minimum wage or working
part-time {nvoluntarily, Nearly thnree-fourths of displaced homemakers are women
over 40, and about haif are over age 55,

intertwined age and sex discrimination compound these protlems for many
midlife and older waomen, with older women of color facing the triple jeopardy of
age, sex, and racial discrimination in employment, While some progress has been
made in combatting discrimination against younger femaie employees, older males
and minorities, older women continue to fall between the cracks. Multiple job
discriminatfon is not widely recognized., The Hatifona] Comnission for Employment
Policy has noted the virtual “nonexistence of studies on the topic of muitiple
jeopardy,®

One reason for the scarcity of research is that employment discrimination
based on age/ses or age/sex/race is difficuit for an individual to prove. As

evidence that they do not discriminate on the basis of age, sex, or rece,
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employers can point to their older {maie) workers, {younger} women, and {younger
male or femaie) minority workers. Heanwhile, discrimination against older women
continues.

OWL recefves many requests for nelp end expressions of frustration from

women on this issue. The following excerpts from correspondence are typical:

"I am in my 50's. Six months 3go [ was involuntarily terminated from my job,
due to a reduction because of ‘reorganization and reallocation of resources.* |
lacked two years of having vested rights in a pension, which I lost along with
al} other bemefits. [ was not offered another position, although they continue
to hire temporary help. 1 am a capable, dependedble and conscientious worker,®

“1 have had about 25 job interviews for positions I am well qualified for, but
who will hire a 58-year old woman when they cen hire 2 young woman half my age?*"

"For 11 years | worked in the steel fndustry. | was taid off {n 1981 because
i did not have enough seniority and as a result I lost al} benefits., I've tried
getting & fob tut am not being hired. I'm told that I'm ‘overqualified.’ | know
that I'm deing discriminated against, but | can't prove it,*

“I'm 64 and it is very difficult for an oider women to get even temporary or
part-time work, 1I'm a3 capable, reliable worker, but can't find a steady job ang
1'm ten years younger than the President of the united States. l've found if 1
scan the classifieds and find o Job with miserable hours, weekends, etc. where
there are few applicants, 1 can sometimes get temporary jobs.®

Discrimination continues despite Title Vi1 of the Civil Rignts Act of 1564,
as amended, the Age Discrimination in Employment Act (ADEA} of 1967, and other
state and local laws designed to combat it. But equal access te jobs, benefits,
2nd pramotions 15 greatly diminished by limitad enforcement of these laws by the
the Equal Employment Opportunity Commission,

For example, in the annyal report {F¥ 1384) released by ELOC in June 1987,
more than half of the ADEA and ADEA/Title vi1 caomplaints received were judged to
be "ng cause/no violation.® EEOC received 3 total of 63,000 complaints that
year, found no cause in nearly half of them, sectied less tnan ong-fourth, and
tiled a total of 222 suits, In FY 1984, 5% of al} the charges received by EEQC
--and 20% of ail tne ADEA charges--were concurrent Title YI1/ADEA cases {which
could be age/race or age/sex). But the fEQC filed oniy 2 single lawsuit based
on concurrent Title Vii/ADEA charges.

Suits filed by the EEOC in FY 1984
Title v1I....... ceaea130
ADEA...eivvaess AR 1)
Equal Pay Act.......i.0000 25

Title V11 and EPA...17 [included in EPA total}
Title ¥II and ADEA...} {included in ADEA totall

Even if they filed oniy ADEA charges at the [EQC, older women did not fare
well. The agency’s report states that the most frequently litigateg cases
involved "maximun hiring ege and mandatory retirement age limitations for public
safety occupations, such as law enforcement officers and firefighters.®

In addition to these concerns, women complainants repeatedly tell us about

genera! problems that plague the handliing of charges by the ££0C. They include
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excessive delays in responding to compiaints, failure to explain its procedures

and gecisions, and difficulty in gaining access to information ame files,

¢ Procedures--Our members complain that when they file a charge, the EEOC gives
no explanation of its procedures or what the charging party's respensibilities
are. One woman complained that there was & determination of “no dgiscrimination®
without the EEQ counselor ever talking to her, We suggest the production and
wide distribution of pamphiets explaining EEOC procedures, and a requirement for

direct contact by the EEQC with the charging party.

® Access to documents--Our members have also complained that when employers do

not produce requested documents, EEOC is siow to seek court sanctions through

its subpoena powers. Without such documents, it is difficult or impossible to
prove many charges, We recommend that EEQC seek sanctions more otten so that

empioyers will know they cennot avoid document production,

s Explanations ot Decisions--Our memders complain that if EEQOC determines

that discrimination did not occur, no explanation for the decision is given to
the charging party, and often the letter of notification is incomprehensible to
lay persons. for cxample, the following letter from the EEQC was received by
one of our constituents.
“This is to fnform you that the Comnission has made a determination that it
will not proceed further with its processing of your charge under the Age
Discrimination in Employment Act because the investigation did not disclose that
you were retaliated agafnst, as alleged.
The fact that the Commission will take no further action does not affect your
right to take legal action on your own behalf. The Act provides that 2 private
Yawsuit [can be filed after thel* expiration of &0 days from filing of a charge
or the conclusion of Commission action if earlier. The Act provides further,
that a two-year limitation period is imposed on recovery of unpaid compensation
{three years in the case of a2 willful violation}. The appiicable statute of
Timitations in any specific case is & matter for the Courts to decide.”

*this phrase was omitted
Fran this jetter, our member could not decide if she could tile suit, and if so
whether or when she should do so. We suggest clearer letters and a name and

telephone numder of an EEQC contact person for folliow-up questions.

® Delays--As the letter above notes, lawsulits must be filed within two years of
an ADEA complaint., Our members complain that EEQC takes so long to make its
detenmination, there is often little or no time teft to prepare or file suit
before the two years expires. Althcugh charging parties may bring suit con
currently with EEOC action, most want to see EEOC's finding before pursuing an
expensive lawsuit. Widespread knowledge of likely delays precludes many
aggrieved older persons trom even starting the process. One (WL member toid us,

“Wny should | even file a camplaint; I'll be dead before they decide.”
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8 Obtsining Files--Finally, our members complain that once a determination of
“no discrimination® {s made, they have difficulty odbtaining a copy ot their
files from the EEOC so they can decide whether 3 lawsuit is merited. In one
case, by the time £EOC finally responded with this information, the time for
filing a lawsuit had already expired. We suggest a two-week response time and

the fmnrediate opportunity for charging parties to inspect their files.

With less than a 50-50 chance of receiving relief at the administrative
tevel, and virtually no chance of any attention to multiple Jeopardy in the fow
cases filed by EE0C, older women must themselves file suit. The Legal Services
Corporation provides virtually no help, tew private lawyers have experience with
suitiple jecpardy cases, and many individuals simply appear before the court preo
S5e. Without legsl assistance and support, older women cannot act to remedy
their situations, and employers can discriminate with near impunity.

The Oider Wamen's League is beginning a project, funded by the Ford
foundation, to encourage the private bar to pursve muitiple jeopardy employment
discrimination cases, since the £E0C hes been so lax in its enforcement,

As | stated at the outset, our critique of the EEQC's performance is not
based on 3 comprehensive review of its operations, but on the views of our
members who cannot find redress through the EEDC for the job discrimination they
encounter, We are certeinly not convinced older women 2re any better off now
with respect to job discrimination than they were prior to passage of the ADEA,

But it is now more imperative than ever to enforce laws prohibiting job
aiscrimination. As you know, in 1986 Congress passed laws abolishing mandatory
retirement and improving the odds that workers will receive peasions. But these
changes will mean nothing to midlife and older women if they are unable to find
or keep jobs because of job discrimination. For women especially, vigorous en

forcment by LLDC of laws prohiditing job discrimination fs critically important.
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The CHAIRMAN. Has your organization made formal recommen-
dations te the Commission?

Ms. QuinNLAN. No, sir. We have not yet done so, but I think we
would very much like to. We have a very fine advisory panel to our
Ford Foundation project and we hope to get further ideas from
them, and that might be one of the outcomes of the projects. »

The CHAIRMAN. Your membership has complained that it's diffi-
cult after having filed a complaint with the Commission to deter-
minﬁ?what the Commission is going to do. Just how does that
work?

Ms. QuiNLaN. Well, the individuals don’t understand the process
that's taking place. The communications aren’t clear—I think
we've had some very good examples of some of the confusion that
arises from the testimony of the three witnesses earlier this morn-
ing, of their confusion at various points, of getting different infor-
mation from different representatives who told them different
things and not really knowing what’s what. And I might say that
that confusion is compounded even further when an individual is
filing a case that’s both an age and a sex discrimination case, be-
cause of the differing regulations and prescriptions that apply to
the two different types of cases.

The CuAIRMAN. When a comylaint is filed and eventually the
Commission responds that there’s no violation, is there any expla-
nation provided why there is no violation?

Ms. QuiNLAN. No.

The CHAIRMAN. Just a simple letter that states that’'s——

Ms. QuinLan. That'’s correct, that there is no explanation of the
decisions. Often we have heard from people who were hurt as
much as anything else, saying “Could they have just told me why?
I don’t understand why. If there had been some explanation, I
might have been satisfied with it.” But just to say no, the determi-
nation of no cause, leaves people hanging.

The CHAIRMAN. Is there any one-on-one interfacing between the
Commission, or an employee of the Commission and the person
making the complaint?

Ms. QuiNLAN. I gave you, in our testimony, the example of one
woman whose case was determined to have no cause, who had
never been interviewed or had any direct contact. I really don’t
know, Senator, how widespread that is.

The CuarmaN. Is this example you've given, is it typical?

Ms. QuinLan. I don’t know. I would be very glad to try to get
some additional information and give it to you for the record, if
you'd like.

The CHAIRMAN. Does an individual have a right to go to Court
after getting a letter from the Commission which says that there’s
“ no cause, or no discrimination?

Ms. QUINLAN. Yes, assuming that the time limit isn’t up. They
have two years to file that complaint and if there are great delays
in EEOC giving their ruling, and if the person has decided that
they want to hear what EEOC says before they go to the expense of
filing suit, very often the time is used up. They can certainly, by
law, file it concurrently so that they're pursuing a private case at
the same time as EEOC is working on it. But many people don’t do
that, and I think it’s particularly true of less sophisticated and less
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well educated people who really do have a sense of, “This is a Gov-
ernment agency, they're going to look into my case, they're fair,
they're going to be able to look at this dispassionately and tell me
whether I really have a case or not.” It's particularly true for
people who don’t have much money for a private lawyer. So they
want to see, “How does EEOC come out on this before I decide
whether I'm going to file suit.” If much or virtually all of that 2
years has been eaten up by the process at EEQC, at the end the
fpn‘_(‘arson either has very little or in many instances no time at all to
ile.

The CHArMAN. This matter of obtaining the files, then, becomes
quite pertinent I would imagine if the Commission has determined
that there is no discrimination. A person is entitled to obtain their
file from the Commission, are they not?

Ms. QuINLAN. Yes, they are. Again, there are such delays there
that the information is often not available to the individual who
wants to consider it before deciding whether they will go to the ex-
pense and the hassle of a private lawsuit.

The CHAIRMAN. And so maybe be thwarted again then from
filing the suit in a timely manner within the statute of limitation?

Ms. QuiNLAN. That's right.

The CnairMaN. Well, we've got a lot of unanswered questions,
and a lot of confusion. I want to thank you very much, Ms. Quin-
lan, for your testimony.

Ms. QuiNLan. Thank you.

The CHAIRMAN. Our next witnesses are Mr. Clarence Thomas,
Chairman, and Mrs. R. Gaull Silberman, Vice Chairwoman, Equal
Evloyment Opportunity Commission.

r. THoMAS. Senator, we provided written testimony for the
record, and I think that we need not repeat that. We have opening
statements that are brief statements. I will read mine and Vice
Chairman Silberman will read hers.

The CHAIRMAN. Please proceed.

STATEMENT OF CLARENCE THOMAS, CHAIRMAN, EQUAL EM-
PLOYMENT OPPORTUNITY COMMISSION, ACCOMPANIED BY
MRS. R. GAULL SILBERMAN, VICE CHAIRWOMAN, EEOC, AND
CHARLES A. SHANOR, ESQ., GENERAL COUNSEL, EEOC

Mr. THoMas. The age discrimination charges, Mr. Chairman,
filed with EEOC are rapidly increasing in number. In addition, a
growing percentage of our lawsuits are filed under ADEA. This
Commission has greatly increased over previous amounts, the mon-
etary benefits recovered through compliance and litigation on
behalf of victims of age discrimination.

At this point I'd like to address one concern that I saw raised.
And that was the number of individuals benefited. The numbers of
individuals benefited, as well as the monetary recoveries were re-
duced because of my concern about the inflation of those numbers
prior to my tenure, and a much, much more conservative approach
was applied both in generating or in calculating the monetary ben-
efits, as well as the number of individuals helped.

Fiscal Year 1980 was the first full fiscal year EEOC had enforce-
ment jurisdiction over ADEA. That year 18.6 percent of our
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charges were filed under ADEA. By Fiscal Year 1986 age charges
had risen to 25.3 percent of our receipts. Over the same period,
monetary benefits secured by EEOC through compliance under
ADEA rose from 21.5 percent of the total to one-third of all compli-
ance benefits. Age cases rose from 14 to 26 percent of all lawsuits
filed by the agency between 1980 and 1986. At the same time mone-
tary benefits under ADEA rose from 11 to 79 percent of all mone-
tary benefits recovered by EEOC through litigation. In Fiscal Year
1986 EEOC recovered $54.7 million through compliance and litiga-
tion on behalf of victims of age discrimination, which was more
than half of the total, $100.2 million recovered by EEOC under all
statutes that same year. ;

This Commission has adopted unanimously a number of policies
and programs to establish EEOC as an effective, credible law en-
forcement agency. These measures ensure that age and all other
discrimination cases are handled in the most effective and efficient
means possible. In addition a number of administrative and man-
agement tools have been employed by this Commission to support
the agency’s enforcement program. The Commission also has devel-
oped unique outreach programs to augment the deterrent effect of
our enforcement, including a forthcoming satellite seminar that
would be our largest outreach effort, which includes, by way of in-
formation, one member of this committee in the telecast.

Mr. Chairman, at about 4 o’clock in the afternoon of September 3
I received a list of 59 questions which this committee wanted an-
swered by the close of business September 8th. Because of the
Labor Day weekend our staff had 2 working days to pull together a
huge volume of information and material. We have submitted what
we could on such short notice and with all-nighters by a number of
individuals, and we will provide the remainder, or as much as pos-
sible, in the future. However, I add that the EEOC staff is ap-
proaching overload in attempting to respond to the enormous
volume of requests for data and information from Members of Con-
gress, Congressional committees, and the GAO. Staff time which
could be spent, in my opinion, enforcing the laws against employ-
ment discrimination and correcting the problems at EEOC increas-
ingly is being used to compile data in every conceivable combina-
tion and permeation for Congress or GAO.

EEOC's enforcement statistics are a matter of public record and
we gladly provide the information we have available to anyone who
asks. However, we do not routinely keep statistics in forms that are
of no use to us. In the future if the committee staff would simply
ask us what they want to know, we probably can provide the infor-
mation in a form that is already available without taking so much
of your time and ours. And it would help if they would develop a
working relationship with us rather than a combative cloak and
dagger appraoch, including I might add, calling one of our career
employees at home and suggesting that they're being intimidated
on the job and cannot be called there.

Vice-Chairman Silberman will address the issues of waivers and
apprenticeship under ADEA in more depth. However, there is one
additional regulatory issue which was not included in your request
for testimony, that of post-normal retirement age pension benefit
accruals. When enforcement authority of the ADEA was trans-
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ferred to EEOC in 1979, the agency inherited a Department of
Labor interpretive bulletin that allowed employers to cease pension
accruals for employees beyond normal retirement age. In March
1985 this Commission approved proposed rules that would have re-
scinded the interpretive bulletin and adopted new rules.

As a result of the law mandating pension accruals beyond
normal retirement age enacted by Congress last October, the Com-
mission voted on November 10, 1986, to cease its regulatory process
and devote its resources developing rules to implement the new
law. Despite the fact that this Commission had taken more action
on the issue of pension benefits accruals than any previous Com-
mission, the American Association of Retired Persons had filed a
lawsuit in the spring of 1986 alleging that EEOC had unreasonably
delayed action on pension accruals. When Congress enacted legisla-
tion in the fall, the suit became a challenge to EEOC’s final author-
ity to cease its regulatory process. The U.S. Court of Appeals, the
D.C. Circuit, found that EEOC was acting within its authority and
that AARP, while entitled to see that EEOC acts in lawful manner,
cannot compel it to act in a particular way. The court remanded
the case back to the District Court allowing EEOC to take what-
ever further action it may deem appropriate on the pension accrual
issue.

And finally, I would like to add a general observation and -com-
ment. Many of the policy issues that we debate at EEOC and dis-
cuss were not envisioned when the laws themselves were passed.
They are very difficult issues. If they were not, they would not
create controversy. During my tenure I have insisted on the high-
est degree of professionalism in making policy. Since others may
disagree they are entitled to criticize. However, to suggest that we

are derelict in carrying out our responsibilities is an adhominem _

attack that impugns my integrity, our integrity as much as or
more than it questions our judgment. I've been Chairman of EEOC
long enough to know that accepting these attacks comes with the
turf. However, I urge this committee to understand that much of
the disagreement over tough issues such as apprenticeship and
waivers, where we have made and documented the basis for our de-
cisions, can be resolved more appropriately through specific legisla-
ti<in eiin much the same way the post-normal accrual issue was re-
solved.

We have given these issues our most serious consideration and
our best judgment. In spite of the veiled threats of lawsuits and
public denunciations, such as this hearing, though we do not expect
total agreement or merit castigation, we are prepared to defend
EEOC’s record and our judgment.

Thank you.

[The prepared statement of Mr. Thomas follows:]
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TRSTIMONY
OF CBATRMAN CLARERCE THOMAS
AND VICE CHAIRMAN R. GAULL SILBERMAN
U.5. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
BEPORE THE SENMATE SPECIAL COMMITTEE ON AGING

SRPTEMBRR 10, 1987

The Equal Employment Opportunity Commission is proud of its
record of vigorously enforcing the Age Discrimination in
Employment Act. In 1979, the Commission was given enforcement
authority for the ADEA. Since that time the number of age
discrimination charges has increased at a greater rate than any
other category. This new challenge came at a critical time for
the agency. Foundering under an ever increasing work load, the
Commission implemented major initiatives in policy and
management to establish the credibility and predictability of
the agency's law enforcement efforts, in order to better fulfill
our responsibilities under all four of the acts we enforce. The
Commission decided that this task could only be accomplished
through a strong litigation program and a policy of seeking full
relief for victims of discrimination,

The Commission's major policy imitiatives include:

. an enforcement policy which calls for every case of
discrimination which fails conciliation to be presented to the
Commission for litigation consideration;

. a remecdics policy which calls for a full remedy to be
sought in every case where discriminaticn is found;

. an investigative compliance policy to enable EEOC to deal
more effectively with respondents who fail to cooperate with
Commission investigations; and

. & methed for charging parties to appeal tc EEOC
headqguarters determinations by field offices that no cause has
been found to believe discrimination has occurred.

A number of administrative and management tools have been
exployed by this Commission to support the agency's enforcement
program. Among those tools are improved financial
accountability, computerization, goal-oriented employee
pertormance agreements, a streamlined organizational structure
and implementaticn of a Commission-wide quality assurance
program. In June, EEOC tor the first time in Commigsion history
comprehensively trained virtually all {1,400} field
investigators. Comprehensive training of investigators has now
been institutionalized. This training program is another
important element in the Commission's ongeing work to improve
the quality, effectiveness and efficiency of its service to the
public.

The Commission also has developed unigue, personalized
outreach programs designed to augment the deterrent effect of
its enforcement through public education and assistance.

Predictable, efficient law enforcement amd insistence on
full remedial relief have benefitted victims of age
discrimination. As Congress recogpized in enacting the ADEA,
those who suffer from age discrimination must have prompt
vindication of their rights for any legal zelicf to be
meaningful. Accordingly, this Commissios has aggressively
investigated and prosecuted claims of age discrimination on an
individual, classwide and a systemic basis.

The Age Discrimination in Employment Act is a developing
area of law. As a result, we have cmployed our substantive
rulemaking authority in areas such as walvers under ADEA to
augment our enforcement prograz.

Statistics on the numbers of cases satisfactorily
concluded, lawsuits initiated, and monetaxy recoveries obtained
clearly show this Commission’s coxzmitment to eradicating age
discrimination and the public's growing trust in our processes,
as well as our credibility as a law enforcement agency.



85

We are pleased to keep this Committee informed of the
Comnission’s record of accomplishment and commitment to the
purpose of the ADEA: to promote employment of older persons
based on their ability rather than age; to prohibit arbitrary
age discrimination in employment: to help employers and workers
find ways of meeting problems arising from the impact of age on
eaployxent .,

ENPORCEMENT: LITIGATION AND COMPLIANCE

EBOC's Efficiency and Bffectiveness in the Processing and
Adjudication of Age Discrimination Complaints; EEOC's
Performance in Administering the ADEA 2nd in Ensur ng Compliance

with the Act.

FY 1986 was a year of unprecedented litigation activity for
the EEOC. A rccord 526 actions were filed in federal district
courts. Qf these, a record 108 were lawspits filed under the
ADEA. More than 25 percent of all cases filed in PY 86 were
class actions; of these, more than 40 percent were age cases.

These fiqures are perhaps better appreciated through
comparison with PY 1980 figures. PY 1980 was the first cozplete
fiscal year of EBOC enforcement jurisdiction. 1In PY 80, 59,328
charges were received by the EEOC; 18.6 percent (11,076} were
filed under ADEA. 1In PY 86, 68,822 charges werc received, and
25.3 percent {17,443) were filed under the age Act. In PY 1980,
$57,320,000 in monetary relief were recovered by the EEOC
through compliance; $12,312,000 (21.5 percent) were for victims
of age discrimination. 1In 1986, the benefits for age
discrimination victims increased to one-third ($18,050,000} of a
total $53,840,000.

Litigation followed a similar pattern. In 1980, the
Comzission filed 326 lawsuits, 47 {14 percent} under the ADEA.
In 1986, 109 {or 26 percent} of the 427 lawsuits were age cases.
A comparison of monetary relief gained through litigation in
1580 and in 1986 is even more dramatic. 1In 1980 the EEOC
recovered $20.9 million; $2.3 million (il percent} went to
victims of age discrimination. 1In 1986 the EEOC recovered a
total $46.4 million through litigation, 79 percent or $36.6
=illion under the age Act. That is, in 1986 this Commission
recovered more money under the age Act than was recovered in
1980 under all four statutes.

The U.S. Equal Employment Opportunity Commission has
emerged into its third decade with dynaric, vigorous enforce-
ment of the laws against employment discrimination. In re-
aarkably short time -- from 1982 to the present -- this
Commission has turned an organization that selectively
administered civil rights laws into a law enforcement agency
dedicated to seeking justice in every case of discrimination it
finds.

WAIVER RULE

EEQC's Rationale and Justificarion for its Recent Adoption of a
Rule to Permit Employee Waivers and Settlements of ADEA Private
Rights without EEOC Supervision and Approval.

On July 30, the Commission voted unanimously to adopt a
regulation to allow employees to sign waivers and releases of
private rights under the ADEA without mandatory EEOC
supervision, The new rule, which will become effective
September 28, removes a legal and bureaucratic impediment to the
voluntary settlement of ADEA claims when settlement is in the
mutual interests of employee and employer. The rule thus
subjects ADEA waivers to the same standards and procedures as
waivers under Title VII of the Civil Rights Act of 1964. The
rule goes further to spell out particular criteria for ensuring
that any waiver of ADEA rights is entered into knowingly and
voluntarily, without fraud or duress. The rule prohibits
releases of prospective claims,

The Commission initiated this rulemaking in response to
recent interpretations of the ADEA, in particular a 1985
decision of a panel of the Sixth Circuit Court of Appeals in
Runyan v. NCR, holding that certain private waivers were invalid
because they had not been supervised by EEOC. Section 7{b) of
the ADEA incorporates the enforcement procedures of the Pair
Labor Standards Act into the ADEA. Because case law under the
FLSA does not permit contractual releases of PLSA rights without
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government supervision, the Sixth-Circuit panel in the Runyan
case declared that ADEA rights could not be waived by a private
ungsupervised release. Other cases, however, had enforced
private ADEA rcleases under the same standards as Title VII.

The EEOC has never had a general process or procedure for
supervising and approving each and every private waiver of ADEA
rights, when no charge of discrimination has been filed. 1In
fact, given the EEOC‘'s workload and budgetary constraints, it is
questionable whether an appropriate procedure could have been
implemented without subjecting cmployces and employers to
significant and inappropriate delays. Private ADBAR settlements
generally have been entered into without goveramment oversight.
The same has always been true, of course, of settlements of
other types of employment discrimination claims under Title VII.
More important, the Commission could discern no public policy
interest that would be served by requiring blanket EEOC
supervision of all ADEA releases, nor was there any evidence of
Xegi§lative intent for imposition of such a far-reaching
requirement,

In the wake of the uncertainty following the inital Runyan
decision, the Commission determined its rulemaking authority
under ADEA was a particularly appropriate mechanism to resclve
these issues. A law enforcement agency can be cffective and
credible only if its actions are consistent and predictable, and
a well-crafted rule can provide the clear guidance necessary to
make this possible. The rulemaking process provides an
opportunity for all interested parties to comment, which is
cspecially important whore the issues are complex. The
Commission's objectives in initiating the waiver rulemaking were
two-fold: to ensure that older workers are not precluded from
exercising their rights under the ADEA by arbitrary, unnecessary
bureaucratic barriers, and to provide clear, certain legal
standards for allowing releases and ensuring they are knowing
and voluntary.

Since publication of the Commission's Notice of Proposed
Rulemaking on waivers, the Court of Appeals for the $ixth
Circuit sitting en banc has reversed the panel decision in
Runyan and held the ADEA waiver in that cagse was valid despite
the absence of government supervision. Three other federal
appellate courts recently have held that unsupervised waivers
are valid under the ADEA if they are knowing and voluntary. One
of these, EEOC v. Cosmair, Inc., was particularly important to
the Commission because it is the first decision to vindicate our
position that a private waiver cannot affect the EEOC's ability
to protect the public interest in eliminating age
discrimination. The Pifth Circuit upheld the Commission's
position that a waiver cannot prevent an employee from filing an
age discrimination charge with the BEOC, whether to alert the
EEOC to a pattern and practice of age discriminaticn or to
challenge the waiver as not knowing and voluntary. The court
held that employees are protected from retaliation if they seek
to challenge an executed waiver. The Commission's final rule
incorporates this very important principle and the Commission
thereby hopes to forestall litigation over this issue that would
impede enforcement of the ADEA.

In adopting the waiver rule, the Commission relied on
Congress® declaration in section 2{b) of the ADFA that one of
its purposcs was to encourage employers and employees to *find
ways of meeting problems arising from the impact of age on
employment.* The legislative history of ADEA as well as
subsequent court decisions emphasized thc importance to older
workers of voluntary settlements under ADEA and expeditious
resclutions of disputes.

Requiring government supervision of releases where both
parties agree would, in the Commission’s view, seriously
infringe upon the rights of employees to obtain additional
benefits as expeditiously as possible, and tend to discourage
employers from offering such enhanced benefits to clder workers.

1t is important to emphasize the safeguards provided by the
rule. Pirst, the rule does not affect the rights of victias of
age discrimination who do not wish to settle their claims.
Second, those who desire EEOC supervision of their settliements
are free to obtain the rule simply removing any requirement that
supervision is mandatory for everyome. Third, as noted
previously, the rule makes it clear that the right to file a
charge or participate in an EEOC investigation is absolutely
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protected and that private waivers and releases do not affect
the EEOC's rights and responsibilities to enforce the ADBA.
Pourth, in response to public comments received during the
rulcaaxing process, the rule sets ocut factors indicating what
@ay constitute a knowing and voluntary waiver:

. that the agreement was in writing, in understandable
language, and clearly waives the empleyees® rights of
claims under the ADBA;

. that a reasonable period of time was providcd for employee
deliberation, and

. that the employee was encouraged to consult an attorney.

As these factors demonstrate, the Commission’s intent in
promulgating this rule is to allow only truly voluntary, knowing
waivers. The Commission stands ready to indicate the rights of
anyone who is forced intc signing a release involuntarily
without a rcasonable time to make a knowing decision,

An issue that raised considerable concern after publication
of the Notice of Proposed Rulemaking was whether the rule would
sanction releases of prospective claims. It never was the
Commission®s intent to allow such releases. Because Title VII
case law so clearly disallows prospective releases, the
Commission did not believe it necessary to spell this out in the
RPRM. However, in response to the comments, the final rule
enunciates this fundamental principle and thus gives the rule
greater certainty and clarity.

Another issue that raised concern was the last gentcnce of
the NPRM, which stated:

No such waivers or releases, however, shall
affect the Commission's rights and responsi-
bilities to enforce the Act.

Several commenters asked that this sentence be removed or
revigsed to say that the Commission would not scek relief for
individuals who have released their ADBA rights.

This rulemaking is intended to give older workers freedom
to act in their own self interest, without government
interference, but it also preserves the government's freedom to
intervene wherever and whenever necessary to combat age
discrimination. The Ccommission will investigatc challenged
waivers to determine whether they are knowing and voluhtary, or
whether they are an attempt to conceal age discrimination. Aand
the Commission will vigorously enforce the ADEA to protect the
public interest, A valid private settlement will not prevent
the Commission from seeking to eliminate a pattern and practice
of age discrimination or obtaining relief for victims.

Indeed, without this rxulemaking, scarce Commission
resources would be needlessly diverted from this important task.
No benefit is to be gained by universal supervision of ADEa
settlements, extending the government‘'s oversight even to the
vast majority of such cases where the parties are mutually
satisfied, The Commission®'s rule allows our resources to remain
focused on vindicating the rights of victims of age
discrimination, thercby cnhancing the EEOC's effectiveness and
efficiency as a law enforcement agency.

APPRENTICBSHIP PROGRAMS

BEOC's Rationale and Justification for its Recent Decision to

Exciude Apprenticeship Programs from ADEA Coverage

On July 30, the Commission voted to leave in place a long-
standing interpretation of the ADBA which allowed apprenticeship
programs to be excluded from coverage. This action ended the
Commission's review of a Department of Labor interpretation,
adopted in 1969, that bona fide apprenticeship programs are not
subject to the ADEA. After careful study, the Commission has
determined, based on cur assessment of the statutory language,
the Act's legislative history, related statutes, case law, and a
thorough examination of the history of apprenticeship programs.,
that when enacting the ADBA Congress did not intend to subject
bona fide apprenticeship programs to the prohibitions of the
Act.
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The ADEA as passed by Congress in 1968 and subsequently
amended did not mention apprenticeship prograsms. wWhether such
programs were covered was left to the Department of Labor to
address. In a 1969 interpretive regulation, the DOL determined
that such programs were not covered. This interpretaticn was in
effect for ten years. 1In 1979 when enforcement authority for
the Age Act was given to EEQC, the Commission took under
advisement the matter of apprenticeship programs and in 1380,
issued for comment a proposed rule that would have reversed
pOL's position, extending ADEA coverage to apprenticeship
programs. But, in 1981, after careful consideration and review,
the Commission voted toc retain DOL's position.

This long standing interpretation was was successfully
challenged in 1983, in Quinn v. New York State Electric and Gas
Corp., 569 F. Supp. 653 (N.D.N.Y.}. A5 a result of that
District Court decision and prior staff discussion, a
reconsideration of the interpretation was begun. The Commission
decided to begin the process necessary to rescind the
interpretation and to apply the Act to apprenticeship programs
through the issuance of a legislative rule, despite a May 1984
letter from DOL recommending against such a course.

Pursuant to txecutive Order 12291, the propogsed rule was
submitted to OMB in July 1984. OMB returned the rule for
reconsideration in December 1985, expressing concern that
prohibiting apprenticeship programs from imposing age limits
might prevent employers from recovering the cost of the training
over an apprentice’s work life. OMB stated its concern that
this might stifle the creation of new prograzs and even result
in the termination of cxisting ones -- leading to a general
reduction in apprenticeship opportunities for all workers.
Activity with respect to that rulemaking ceased until July 3¢ of
this year when the Commission voted to discontinue the
rulemaking. The question of age limits in apprenticeship
programs presents a difficult policy question involving the
balancing of many competing factors. While the Commission was
not unmindful of these concerns, in the final analysis we
believed that our determination must be based first and foremost
on our reading of Congressional intent both from the statutce and
its surrounding history as summarized below.

The National Apprenticeship Act, or Fitzgerald Act, was the
first federal statute dealing with apprenticeship programs.
That law directed the Secretary of Labor to cocperate with state
agencies in regulating apprenticeship, but it did not directly
address the issue of age restrictions. Many programs had
traditionally utilized and continued to impose such
restrictions, and DOL zade no objection.

The first significant fcderal attempr to legislatively
eliminate the use of age restrictions by apprenticeship programs
was the proposed Equal Employment Opportunity Act of 1962, H.R.
10144, This early draft of Title VII contained a prohibition
much like that in the current Section 703{d) of Title VII pro-
hibiting discrimination in admission to or emplouyment in
apprenticeship programs based on all the Title VII bases plus
age.

However, Title VII of the Civil Rights Act of 1964, as
finally enacted, did not apply to age, despite attempts to
achicve that end in the House and Senate. Instead, Section 715
of the Act dirccted DOL to conduct an extensive study on age
discrimination in employment. 1In 1965, the Secretary of Labor
submitted the results of this study to Congress in a report
entitled "The Older American Worker: Age Discrimination in
Employment.® The report made no meation of apprenticeship.

Pollowing this report, Congress directed DOL to draft a2
bill to prohibit age discrimination in employment. The
Secretary of Labor's draft bill adopted all the Title VII
prohibitions intact, with the notable exception of those in
Section 703{d} relating to apprenticeship and training. The
prohibitions in Subsection 4{a} and {c} of the ADEA, covering
discrimination in employment matters by employers and labor
corganizations, are the same as those in Subsection 703{a} and
{c) of Title V1I. However, no ADBA provision specifically
addresses apprenticeship and training, as does Section 763(d} of
Title VII, which specifically prohibits “any employer, labor
organization, or joint labor management committee e..{from
discriminating] in admission to, or employment in, any program
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established to provide apprenticeship or other training.* In
his letter transmitting the draft to Congress, the Secretary did
not explain the reason for, nor alert Congress to, that
omission,

Nor was the omission ever menticned during Congressional
consideration of the bill. The only references that do appear
were in studies of state laws which were examined to determine
which provisions and methods might best be incorporated in the
federal legislation. The state law provisions on apprenticeship
were summarized in those studies considered during Senate and
House hearings. Congress was thus aware that certain state laws
exempted apprenticeship programs, but did not enact a sipilar
exemption in the ADEA.

This is not to say that Congress failed to consider the
related issue of training, mentioned along with apprenticeship
in Sec. 703(d} of Title VII but not in the ADEA. Rather, a
number of legislators speaking in support of the ADEA seemed to
place an emphasis on the employment of older workers rather than
on their training. Many legislators stated that the purpose of
the Act was to aid in the employment of older workers who
already possessed the training, gkills, and gualifications to
perform but were denied opportunities because of stereotypical
assumptions about age. Indeed, it was emphasized that Congress
had already taken appropriate steps to provide for retraining of
older workers where necessary.

As stated by Rep. Dwyer: |[The bill's}] enactment into law
will be a fitting and effective companion to the bill we enacted
last year which made special provisions for counseling,
training, and placement services for older workers under the
Manpower Development and Training Act ....1/ Similarly, Rep.
Daniels stated: {The bill] fits in well with existing federal
prograns which are designed to help older workers upgrade their
skills and become more competitive with younger workers.®2/
Congress viewed the ADEA as a means of "provid{ing] relief only
when a qualified person who is ready, willing and able to work
is unfairly denied or deprived of a job solely on the basis of
age."3/

Conversely, thc legislative history demonstrated that
Congress clearly intended that the ADEA apply to age limitations
for entry into management training programs notwithstanding the
absence of express language in the Act covering such programs.
See H.R. Rep. No. 805, $0th Cong., lst Sess. 4-5 (1967),
reprinted in 1967 U.S. Code Cong. & Admin. News 2217:

The [House] committee declined to incorporate

2 specific exception for management training
programs since it was believed so broad an
exemption in the law might open a very wide door
of possible abuse. Almost any training or
opportunity for acquiring experience on a job
might be construed as leading to future advance-
ment to management positions. The committee
recognizes, however, that bona fide age reguire-
ments do exist for some positions designed to give
employecs knowledge and experience which can
reasonably be expected to aid in developing capa-
bilities required for future advancement to
executive, administrative or professional
positions, and expects the Secretary to
appropriately recognize such requirements.

In December 1967, the ADEA was passed into law, It became
effective on Junc 12, 1968. The issue of apprenticeship was
iefr for pUL.

The Commission has given considerable weight to the
Department of Labor's interpretation of the Act, an

1/ 113 Cong. Rec. 34751 (1967).
2/ 113 Cong. Rec. 34746 {1967).

3/ 113 Cong. Rec. 34747 {(1967) {remarks of Rep. Dent) {emphasis
added}.



90

interpretation promulgated shortly after passage of the ADEA and
in effect for the almost 20 years since. Mcreover, under
cstablished principles of statutory comstruction, (ongress is
presumcd aware of long standing interpretations ot a statute,
and when Congress has not acted to change such long standing
interpretations, then it is presumed that Congressional intent
has been correctly discerncd. This is particularly true for
interpretations issued contemporancously with the statute: "...
a contemporaneous construction deserves special deference when
it has remained consistent over a long period of time.® EEQC v.
Associated Dry Goods Corp., 449 U.S. 590, 600 N. 17 {1981},
Citing Trafficante v. Metropolitan Life Insurance Co., 40% U.S.
208, %xo. Congressional silence during this period suggests its
consent to the interpretation. td. This conclusion is
inescapable where Congress has amended the statute in other ways
during that period {as it bas the ADEA}, but has left the
existing interpretation undisturbed. Andrus v. Allard, 444 U.S.
51, 57 {1979}. Pinally, with regard to other legislation,
specific attempts to amend the National Apprenticeship Act to
cover age discrimination introduced in the 98th Congress were
not successful.

in light of these clear indications of legislative inte§t,
the Commission determined that any change in the status quc in
regard to apprenticeship programs is a policy determination
properly left to Congress.

We emphasize that the Commission has determined that only
certain apprenticeship programs are outside the scope of the
ADEA (those that meet the standards of 2% C.F.R. 521.2 and
521.3).

These standards include but are not limited to: employment
and training of apprenticeable trade; one year or wore of work
experience with progressively increasing wages which average at
lcast 50 percent of the journeyman's rate over the period of the
apprenticeship; submission of the apprenticeship program and
apprenticeship agreement to the recognized apprenticeship agency
for registration; adequate facilities for training and supervi-
sion of the apprentice and the keeping of appropriate records
concerning the progress of the apprentice; normally at least 144
hours a year of related instruction which is designed to provide
the apprentice with the theoretical and technical subjects
related to the trade.

apprenticeship programs that do not meet all of the
standards in 29 C.F.R. Subsections 521.2 and 521.3, summarized
above, are fully subject to the ADEA.

In recognition of the need by older workers for protection
from age discrimination in training programs generally, the
Commission, when engaged in investigation, conciliation and
enforcement, is committed to strictly scrutinize the challenged
apprenticeship program to insure that it is in fact bona figde
and is carrying out its stated purposes regarding the training
of apprentices.

We are attaching copies for the record of the final rule on
waivers under ADEA and ot a letter to Mr. Burton D. Pretz of the
vational Senior Citizens Law Center on the issuc of
apprenticeship programs.

In conclusion, we want to emphasize our firm commitment, as
is evident from our enforcement record, to enforcing ADEAR as
well as the other statutes under our jurisdiction. We'll be
pleased to answer your qguestion.

e
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Approved b4 E€OC,
7/3@/37

Equal Esployment Opportunity Commission
29 C.F.R. Part 1627

legiolative regulation asd administrative exenption alloving for acn-EEOC
supervised waivers under the ADEA

Ageacy: Egual Esployment Opportunity Comni{ssion
Actisn:  Kotice of Final Rule

Summary: The Cozmission hereby provides votice of s legislative regulation and
administrative exempticn {under Section § of the Age Discriatnation in Eeployment
Act of 1967 (ADEA) and 29 C.P.R. § 1627.15) elloving for non-EEOC supervised
wvaivers aod releages of private rights under the ADPA.

Effective Date: (Insert date 30 days after publication in the Federal Register.)
For Furcher Informatiocn Contact: John K- Light ec (202) 634-7643.

Supplementary Information: Section § of the ADEA, 29 U.S.C. § 628, grants

the Coxz{ssion broad suthority te promilgate interpretive guidelines and
legislative regulatfons on both procedural and substantive matters. Seccion

9 also authorizes the Com=issionm “to establish such teasonable exemptions to
or from any or all provisicns of [the ADEA} as {ft}] may find necessary and
proper in the public {nterest.” The Commission hereby promulgates a legislative
Tegulation and adainistrative exemptfon under Sectfon 9 of the ADEA and 2§
C.F.B. § 1627.15, allowing for waivers and releases of private rights under

the ADEA, 29 U.S.C. § 621 ot se5.

A Notfce of Proposed Rulemaking {NPRM) tegarding this rule was published
1o the Federal Register of Mooday, October 7, 1885 (50 Fed. Reg. 40870) with
& sixty-day period for public comment. 1In all 36 writren comments were received,
with 23 genarally supporting the NPRM and 13 generally opposing it. A substan~
tisl sunber of the compenters favoring and opposing the NPRM sizply stated
this fact without efgnificent substantive discussica.

Because the framers of the ADEA were concerned that delay would prejudice
the claims of older workers, one of thelr central goals was to fnsure expedi-
tious resslutioc of disputes. See 113 Cong. Rec. 7076 (Remarks of Sen.
Javits); Burns wv. Bquitable Life Assurance Soctery, 696 F.2d 21, 24 n.2 {2a
Cir. 1982). The Commission believes that requiring government supervistion of
Telesses and valvers fa at odds with this congressiosal goal. Accordingly,
the Comafssion has determined that it ig vecessary aod proper in the pudlic
fnterest to permit waivers or releases under the Act without the Cosmissfon's
supervision or approval, provided that auy waivers of ADEA rights in such
agreenents are "knowiog sod voluntary.” But after constdering the coz=ents,
the Cozaission believes it is also fmportant to provide guidance on the stavdards
for deteraining whether waivers are “koowing and voluntary.” The fioal rule
also makes it clear that vaivers of progpective rights or claima will not be
persitied and declares that a waiver of the right to file an EEOC charge {s
void ae against public poliey.

Responding to the specific requast ia the NPRM that couments address
whether ft §s necessary to develdp particular standards to determine whether
waivers are "knoviang and voluntary,” coumenters vere about evenly divided
betveen those vho expressed opposition to the wisdom or need for sny specific
standards snd those vho belfeved that some standards are desirable. Those
Toz=caters against development of particular standards genarally belleved
that vhether a vaiver vas “knoving and voluntary™ could best be determined by
the courts on a case-by—case basis as uander Title VI or that such standards
would be difficult for the Commisslon to formulate and would fnvolve the
Commission in supervising vaivers. Scae of the comenters beiieved that
workable staandards could not be draum because of varying factual ci{rcumstances
invelved {a waivers.

Those couments favoring the development of standards for “kooving and volun-
tary” vaivers generally thought that such standards would be beneffcial fn
insuring that vaivers were transacted {a & “knoving and voluntary” manner and
thus would avoid later controversy. Several comments in favor of establishing
standards included specific suggestions ae to standards thac should be used.
These suggestions included eiaply citing that the wvaiver or relesse vas
“knowing sod voluntary™ and giving the =ployee ooe veekx to review the documeat,
saking epecific reference to the iscue of “duress,” and presenting multiple
item lists of considerations. These latter included Suggestions that, fn
edditfon to those specified above, the walver or release de written in plain
English, provide more thano token consideratfon, not deal with a bemefit to
vhich the employee was already entitled, concern only past acts, iacluds a
statement that the agreement was not an sdmission of 18ability by the employer,
and provide that the employes would not file guit.
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While the Commission recognizas that the presence or absence of one or more
standards would mot be dispositive of whether a particular waiver 1z “knowing
and voluntary,” it does believe that relevant factors iodicative of “kmowing
end voluntary™ action can and should be articulated in the Fissl Rule. Thus
the rule cootaing guidance 28 to wvhat the courts have previously regarded as
indicative, and what the Commission fs 1ikely to find supportive, in demon—
strating that a vaiver 16 "knowing and voluatary.”

it should be noted that the fndicators or standards listed below are
presented as examples, not as limitations, for assessing the validity of
waivers. OQOther factors that sre not listed may be used in evaluating “knowing
and voluntary™ and not all of the following indicators or standards need be
present {n every case for a waiver to be valid. The Commissicn wishes to
emphasize that waivers challenged as ot “knowing and voluatary™ will be
evaluated on 8 case-by-case basis and the Comeission will look to the substance,
not to the form of the waiver agreement.

Following tha prisciples cstadlished under Title VII case lav, the
Cozuission vould expect valld waivers to {ncorporate or confora with the
following fundamental indicators or standards:

1) The agrecment was {n writing, in understandadle language, sod clearly
waived the exployee’s rights or claims under the ADER;

2) A reasonsdla pericd of time wes provided for employes deltberation;
3) The employee vas encouraged to consuit with su attorzey.

Another provision in the Notfce of Proposed Rulezaking that drev geveral
cozzents iz the sentence tbat states:

“No such uvalvers or releases, hovever, shall saffect
the Couxisslon's rights sud responsibilfties to
enforce the Act.”

Several commenters suggested this eentence be resoved or sther language
substituted, making it ciear the Comnission will not routi{nely evaluate
waivers but will review waivers of ADEA clafus only vben & charge is filed or
where a vaiver is raised duricy ac i{nvestigation. In addition, some cozmeaters
suggested language stating the Commission will mot seek rellef for individuals
who have “knowingly and voluntarily™ executed releases and waivers of thelr
ADEA tights.

After careful assessment of the comaents and its caforcezent responsibili-
ties, the Comzission has concluded that the present language of the provisicn
reserves the necessary maximm flexibility and discreston for the fozmission
in determining what best serves tha public interest in the enforcesent of the

ADEA. See E ual Peploywment O rtunity Cos=ission v. Cosmair, Inc., No. o
1805 (5tb Cir. July 1B, 19870

A nusber of coszents addressed “waivers of prospective rights™ and the
question of “valid or adeguate consideration.” In accordance with suggestions
made by several coumenters, the fimsl rule has been changed to indicate
clearly that release of prospective rights or clai=s viil not be permittad
nor will consideration be recognized that includes benefits to wvhich the
caployee is already entftled by lav or contract.

I prowulgating this rule the Commission has taken iuto comsideratics the
fact that courts have consistently recognized that Congress has exprassed &
strong preference for voluntary settlemeats of employment digcrimination
clafms and that Title VII of the Civil Rights Act of 1984, 42 U.5.C. § 2000e
gt scg.. permits emplovers and easplovees to settle disputes by using walver
agreements as long as the vaiver of rights s08 release of potential liability
1% “kpowing and voluatary.” {lexander v. Cavdner—Depv , 515 0.5. 79, &8
n.14 (1581)}. There is a sistlar preference for voluntary resolution of
disputes under the ADEA. See 29 U.5.C. § 625(d) (efforts at conciliation,
conference, and persuasion to be made before resort to litigation). The
Suprcme Court has soted thac Title VII and the ADEA share a common purpose
and that similar provisicns should de similarly foterpreted. Oscar Mayer &
Co. v. Evans, 441 U.S. 750, 756 (1379).

This conclusion is supported by section 2{b) of the ADEA which firnly

establishes the goal of encouragicg ~e=ployers and workers [to] find ways of
meering problems arising from the impact of age on ezployment.” 29 U.S.C.
§ 621(b). Moreover, the framers of the Act were concerned that delay would
prejudice the clafms of older workers and one of their central goals was to
insure expeditious resoluticn of disputes. See 113 Cong. Rec. 7076 (Remarks
of Sen. Javits}; Burns v. Equitable Life Assurance Society, 6$6 F.2d4 21, 24
n.2 (24 Cir. 18823.
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The Commission has concluded that this exemptica serves both purposes
by ailowing aniceble resclutics of dtsputes sad releases of rights for
valusble benefits, without bureaucratic oversight and delay, where such
releases are in the sutual interests of both eoployees and employers. Re—
quiring government supervision would delay the provision of valuable benefits
or additional compensation to older employees vho freely choosc to relesse
their ADEA righte or clafms, acd tend to discourage clcyers from offerfng
such enhanced benefite to glder workers. This rule {s therefore iotended to
give clder vorkers saximus freedoo of choice. To do othervise would perpetu—
ate the stereotype that older workers need the protection of a paternalistic
goverament.

The exemption does not affect the rights of victics of sge diserimination
vho do not wish to settie their clains. The Coxzission will ensure that
iodividuals vho decline to sign waivers receive all cocpensation and benefits
to vhich they are othervise entitled. If an individual wishes EEOC supervision
of a settlement, he or she may file an EEOC charge. Furthersore, it is the
Comnission’s position that a wvaiver cannot prevent an eployee fro= filing a
charge with the Commission (see EEOC v. Coszair, Inc., No. 86-180%8 (Sth Cir.
July 16, 1987) (A vaiver of the right to file & charge 43 void as against
public policy.”}), and that older exployees are protected from vetsliation 1f
they seek to challenge an axccuted waiver as not koowing and voluotary or
othervisg {avalid.

Sectfon 7(b) of the ADEA, 29 U.S.C. § 626(b), incorporates the enforcement
provisions of the Fair Labor Standards Ace (FLSA), 29 U.S.C. § 201 gt seq.
In Lorillard v. Pong, 434 U.S. 575 {1978), the Suprese Court held that sot
only the FLSA enforcement provisions but alsc pre-ADEA case lav dealiog with
enforcesent of FLSA rights were incorporated into ADEA gectfon 7{d). While
the FLSA like the ADEA {8 #ileéot oa vhether an employee can release his or
her rights under the Act, the case lawv on contractusl walvers of FLSA rights
does not permit waivers of bona fide d{sputes as to coverage or liguidated

dazages without goverament supervision. Brooklyn Savings Bank v. O'Wetl,
324 U.S. 697 (1945); Schulte, Inc. v. Cangl, 328'11—5'—{3—. T 188 (1346).
Hovever, the Commission believes the enforcement provisions of the FLSA

that are focorporated into the ADEA must be viewed it the context of the
different polfcy considerarions underlying the two scts. Cf. United States

¥. Aliegheny-ludlug Industries, Inc., 517 P.2d4 826, 861 {5th Cir. 1975),

cert. denied, %35 U.S. 944 (1§,b) (The 0'Neil-Schulte line of cases "were

tied closely to the mandatory terms of particular statutes, the lsbor conditions
that produced those statutes, and what the Court belfeved vas a clearly dis-
ceroible congressfonal fntent.”) The FLSA i{s a pinimum wage statute. The
factual 1seues fo FLSA cases concern the number of hours worked and the rate

of pay and are generally “smenable to detersination with some precision.”

(Runyan v. Mationsl Cash Register Corp., 787 P.2d 1039, 1044 u.8 {6th Cir. 1986),
cert. denied, 107 S. Ct. 178 (1986)): under the FLSA there {s an absolute
presuzprion that any unsupervised waivers of sinimum wage rights would necessarily
e agaiast public policy {see Brooklyn Savings Bank v. O'Nesl, supra)., There is
Bo such presumptios under Tirle VII. United States v. Allegheny— Ludlum Indus-
tries, loc., supra; Rogers v. General Electric Co., 781 F.2d 452 {Sth Cir. 1986)
("A general release of Titie VII claims does mot ordinarily viclate public
policy.) The substentive rights protected by the ADEA are closely snslogous

to the rights protected by Title VII. Moreover, as earlier noted, the ADEA and
Title V11 ghare @ common putpese of encouraging the voluntary expedftfous
resoluticn of disputes. Accordingly, the Commisston belfeves that mandatory
government supervision of ADEA releases would not serve the purposes of

the ADEA and thet unsupervised ADEA releases, lfke Title VII releases, should

be peroitted provided they are knowing, volustary and non-prospective, as
required under the standards goversing Tile VII releazes.

Recently, the Sixth Circuit Court of Appeals sitting en banc held that
an unsupervised ralease of an ADEA claic in a booa fide factual dispute could
be valid. Runyan v. Natfonal Cash Register Corp., 787 F.24 1039, cert. dented,
107 . Ct. 178 (3986). The coutt feasoned that where the dispute {8 & factual
Tather than a legal one, O'Netl and Gangt do not preclude an unsupervised
vaiver or release under FLSA or ADEA. Accord Equsl Ezploysent Opportunity
Commissicon v. Cosmafr, Ipe., Noy 86-1806 (5th Cir. July 16, 1987); Lancaster
¥. Buerkle Buick Honda Co., 809 F.24 539 (8th Cir. 1987); Moore v. McGraw
Edison Co., 804 F.2d 1026 (8th Cir. 1986).

The Counission agrees with the rationale and holding of the Sixth
Circuit's Bunyan en banc decfsion vwith regard to uasuperviged waivers under
the ADEA and has incorporated that spproach in the final rule. The Commissicn
believes that the ressoning of the Rusyas en banc decision responds to those
couzenters wvho felt that the ADEA does wot permit unsupervised valvers because
tha FLSA enforcement provisicus that {t largely incorporates allov ao such
valvers. To the extent that asmy circult court decision could be read to
conflict with the Runyan en banc decfsfon (see Lynn's Food Stores, Inc. v.
United States Dept. of Labor, 679 F.2d 1350, 1354-55 (1ith Cir. 1982) (where
supervised watvers are held to be an exclusive alternative to 1ftigation or

82-546 0 - 88 - 4
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court-supervised settlement for 2ll FLSA clai=s)}) the Commission's axezpticn
suthority under Section 9 of the ADEA 13 being utilized to permit unsupervised
vaivers {a those juriasdictions.

The Commission has determined that the remedial purposes of the Act
will be best served by allowing the use of vaiver agreements to regolve
clafms whencver employees aand cmployers perceive thez to serve their zutual
interests, provided that any wsivers of ADEA rights {a such agreements are
“knowivg sod voluntary.” Efther a clear understandiog of the nature of the
rights being walived or the presence of an asserted claim could satisfy ac
initfal element of whether s vaiver is koowing. It is the Commission's
position that & telease may be valid as to claims of which a signing party
has actual koowledge and those that could have been discovered upon resasonadle
inquiry. See Ogleshy v. Coca—Cola Bottifag Co., 620 F. Supp. 1336, 1342
{N.D. Ili. 1985).

The Commisgion will apply the same standards that are applicabdle under
current Title VII casa law to ADEA waivers. Under Title VIY, waivers are
deened to be “knowing and volustary™ if they clearly provide actual notice of
the uature of the rights that are vaived and are fully negoristed without
fraud or duress. See Rogers v. Ceneral Electric Co., 781 F.24 452 (5th Cir.
1986); Pilen v. University of Mimpesota, 710 F.2d 466 (Bth Cir. 1983); Lyghr
v. Ford Motor Co., 643 F.2d 435 (6th Cir. 1981); EEOC v. T.I.M.E. = D, C.
Fretght, Inc., 659 7.2d 690 (Sth Cir. 1981); Cox v. Allied Chemicel Corp.,
538 F.2d 1094 {5th Cir. 1576), cert. denied, 435 U.5.1051 {1978); wWatkins v.
Scott Paper Co., 530 F.2d 115% (Sth Cir. 1975). Relevant factors that courts
have previously regarded as indicatfive and that the Coumission s likely to
find supportive i{n deconstrating that & waiver was entered into in a “koowing
and voluntary” masner are set forth in the finel rule. Simsilariy, the Title
VIl case law prohibition agaiost recogaizing a waiver of future or progpestive
claies {e.g., & valver agreement dated January 1 of & given year {s vot
applicable to clafos arising after that date} will have full application to
ADEA waivers. Alexander v. Gardner—Denver Co., 415 U.S5. at 51; United
Stares v. Allegheny-Ludiva Industries, Inc., 517 F.2d 826, 856 (5th Cir.
1375), cert. denied, 425 U.S. F4a (1576). 1In sdditfon, the Coumfsmion will
require that coosideration ia ‘wxchange for a valid waiver under the ADEA not
include employment bemefits to which the employee is already catitled either by
law or contract. See Runyan v. NCR Corp., 573 F. Supp. 2434, 1460 (s.D,

Ohfo 1583), aff'd, 787 F.2d 1039 (bth Cir. 1986), cert. denled, 107 . Ct.
178 (1986).

Further, while the Commiesion takes the position that a waiver, &f
valid, may be a defense to aoy clsim for individual relief for the expluyee
who signed Lt, such a walver caannct be used to justify interfering with zn
enployee's protected right to file a charge or participste in a Comzission
Sovestigation. usi Employment rtunity Commisnion v. Cosmair, No.
86-1806, slip op. at 5145 (5¢h Cir. July 16, 1987). The right to filea
charge and participate {u a Co=mission investigation is ebsolurely protected
because it 16 essential to the Comnission's en{orccment of tha ADEA. Id4. The
plain langusge of eection 4{d) of the ADEA makes it unlawful for aa esployer
to take action against an eaployee because he has, fnter alia, filed a charge.
See 1d. st 5144, The enforcement policies underlying the ADEA stroogly
support thisg position. Equal Employment Opportunivy Commission v. Cosmair,
No. 86-1806 (Sth Cir. July 16, 1987); sec Pertway v. American Cast Iron Pipe
Co., %11 P.2d 998 (Sth Cir. 1969).

The Coaxission hereby provides notice thac it is adopring a legislative
rule and exemptics allowing non-EEQC supervised waivers end releases of private
tights a6 an exemption to the provisions of Section 7 of the ADEA for any
vaiver of Yights or release from ltability by an employee or job applicant
under the Act that is knoving, voluntary, and in conformity with the other
Tequiresents of this rule.

Izpact Analysis —- Classification-Executive Order 12291

The rule in this docwment {s mot classified as a “major rule” under
Exscutive Order 12291 on Federal Regulations, because it %s mot likely to
result {n: (1) an ensval effect on the economy of $100 willion or aore; (2}
a major increase in costs or prices for consuners, individual industries,
federal, State, or local government agencies, or geographic regions; or 3)
signtficant adverse effects on competitica, ezployment, fnvestaent, productfvity,
snnovation, or the ability of United States-based enterpriscs to cospete with
forefgn-based enterprises o domestic or export markets. Accordingly, no
regulatory izpact analysis is required.

Sigflarly, the Chairman of the EEOC cerrifies under 5 U.5.C. § 605(b),
enacted by the Regulatory Flexidility Ace (Public lLav $6=-354), that this
anendment will not result im a sigaificaat impact op & substantial number of
s2all employers.

Accordingly, the Commission amends 2% C.F.R. § 1627.36 by adding a sew
subsection {c) to read as follows:
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§ 1627.16 specttic exexptions:

(c} Pursuant to the authorfty contained in seccion § of the Act snd in
&ccordance with the procedure provided thereic acd fa §1627.15(b) of this
part, £t has been found necessary end proper im the pudlic interest to persit
vatvers or releases of claizs urnder ~he Act without the Cozmission's supervision
or approval, provided that guch waivers or releases are koowlng aod voluntary,
do zot provide for the relesse of prospective rights ot clafms, and are not
4a exchange for consideration that facludes employment benefits to which the
employee 18 already entitled.

When sssessing the validity of & waiver sgreezent, the Cozzission will
look to, and 15 likely to f1ad supportive, the following relevant factors
that courts have previously identified as f{ndicative of a knowfog and voluntary
waiver:

1) The egreexent was in writing, in understandable language, and
clearly waived the ezployee’s rights or claizs under the ADEA;

2} A reasonable period of time was provided for employee deliberation;
3) The employee was encouraged to consult with an attorney.

These are not intended as exclusive nor must every factor nrcessarily be
present in order for a waiver to be valid, excepr that a waiver must alwvays
be in vriting. Moreover, even where these three factors are present, {f a
wvaiver 1s challenged, the Coamission wiil look to the substance and circuz—
stances to detersice vhether there was fraud or duress.

Ko such wvalvers or releases shall affect the Commissfon's rights and
Tesponsidbilicfes to enforece the Act. Nor shall such a waiver be used to

Justify inverfering with an employee's protected right to file a charge or
participate in a2 Coszission {nvestigation.

Signed this Day of at Washington, D.C.

For the Cozmission

Clarence Thooas
Chafrman, Equal Employment
Opportunity Commission
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L U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
“& 0, § Washington, D.C. 20507
)
", eo”

AL 30 B8

Burton D. Fretz, Esquire

National Semior Citizens Lav Center
2025 M Street, K.¥W., Suite 400
Washington, D.C. 20036

Dear Mr. Fretz:

This is in response to your Petition for Rulemaking and Other Action, filed
with the Equal Employment Opportunity Commission on Msy 8, 1987. 1Ia your
Petitrion, you requested that the Commission: (A) Rescind the incerpretative
rule set forth at 29 C.F.R. § 1625.13 and notify a1l effected members of the
publ{c that said rule is oot subjact to reliance usder 29 U.5.C. § 626(c}(2};

(B) Publich for pubdlic comment & motice of proposed rulemaking which was approved
by the Comnission on June 26, 1584, to be added at 28 C.F.R. § 1625.21; and (C)
Publish e final substantive rule at 2% C.F.R. § 1625.21, $0 days subsequent to
the publication of the sbove referenced proposed rule.

Pursuant to 5 U.5.C. § 555(e), you arc heredy notified that the Commisaion
has deterzined to deny your Petitiou. The more pertinent reasons for this
decigtion are:

1. Pursuent to the Commission's Congressional mandate to adufnister end
enforce the Age Discriminstion in Ezployzent Act of 1967, as smended (TADEA"
or the "Act"}, it has determined, after carcful reassesszent of the statutory
lacguage, the Act's leglslative history, related statutes, casc lav, snd a !
thorough examination of the history of apprenticeship programs, that Congress
vhen enscting the ADEA did not intend to sudject bona fide apprenticeship
prograns to the prohibitions of the Act.

2. Cougrass pattermed the ADEA after Title VII of the Civil Rights Act of
1964, a5 asended {Title VII}. In fact, maay of the substactive prohibitions of
the ADEA vere derfved verbatin frow Title VII. Lorrillard v. Poms, 434 U.5.
525 (1978). Bowever, while mections 703{a} through £¢) of Iitle VII, and sec-
tions 4(a) through (e) of the ADEA, address discriminat{on in employment, it
is only § 703(d) of Title VII that specifically addresses discrimination in
adeission to, or employment iu, programs providing spprenticeship or other
tralaing. Inclusion of § 703{d} shows that Congress intended Title VII to
prohibit discriminstion in apprenticeship programs on account of race, color,
religion, sex end parfonal origin, and that §8 703{a) and {c) alone were con-
sidered fnsufficient to do so. 1If ampprenticeship is covered by the ADEA, ft
would bave to be uader §§ 4(a) and (c) {sections virtually idencical to
§S 703(a) and {cy}. TYet, 4f the general language of §§ 4(a) and (c) vere
futended to be droed enmough to reach apprenticeship prograzms, thea the tdentical
Janguage of §§ 703(a) and (c) should have sufficed as vell — clearly, hovever,
Congress believed sozething more was necessary in Title VII {n order
to reach apprenticeship prograns. The Cozmission believes thet the iaclusion
of § 703(d) {n Title VII, and the sbsence of & similar provision io the
ADEA clearly demonstrates that Congress madc a deliborate decis{on not to
include apprenticeship progracs under the Act. Furthermora, the fact that
Congress saw & seed for § 703(d) fo Title VII filustrates that bons fide
apprenticeship programs have been traditfonsily viewed as nore in the oature
of education and less in the nature of enployment {apprenticeship hes been
traditionally recognized as an extensfion of the educational process to prepare
young men and women for skilled employment). This factor iz extremely importact
12 that the ADEA and 4ts legislative history reflect a Congressional comcern
exclusively for exployment discric{natica. Tha legislative history of the
ADEA and the omission of & section simllar to Title VII's § 703(d) {udicate that
Congress f{ntended €0 provide retraining and counseling opportunities for older
workers pot by passage of the ADEA, but by the earljer passage of a companicn
Act, the Manpover Development and Training Act (since replaced by the Job
Traioicg Pattaership Act).

3. In reaching its conclusion that Cougress 418 pot {utend to cover
apprenticeship programs under the ADEA, the Commissfon has given considersble
weight to the Department of Labor's (DOL) prior interpretation of the Act, an
fnterpretation promulgsted shortly after passage of the ADEA,

Under astablished principles of statutory comstructicn, Coungress {s
presumed avare of loogstandiog foterpretations of a statute-~—here DOL's {sioce
1967) and the Commissfon’s (since 1979) faterpretation of the ADEA, and DOL's
(since 1937) doterpretstion snd fmplementetion (allowing age restrictions) of
the National Apprenticeship Act, 29 U.S.C. §§ SO et ses. — wvhen Congress has
zot scted to chaage such longstanding isterpretations, then it Is presumed
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that Congressional intent hus been correctly discerned. This 43 partilcularly
true for interpretations fesued contemporacecusly vith the statute: ". . . &
cout&mporaneous constructics deserves special deference when it has remained
cousistent over & long pertod of time.” EFOC v. Associsted Ory_Goods Corp.,

443 U.s. 590, 600 o. 17 (1981), citiog Trafficante v. Metropolitan Life issurance
Co., 409 U.5. 208, 218. Cougressional siience during this long & peried
suggests {ts copsent to the interpretation. Id. This conclusion {s {uescapable
vhers Congress has amended the statute in other wvays during that period {as it
bas the ADEA), but has left the existing {oterpretation undisturbed. Andrus v.
Allard, 444 w.S. 51, 57 (1979).

4, The fatent of Congress to leave bors fide sppremticeship prograns
outside the scope of ADEA coverage hag also beeo reflected by {ts handlfog of
other related matters. A mumber of bills have been futroduced that would have
prohibited sge restrictions io apprenticeship programs, but all have been
uasuccessful. For exanple, there were tvo bills fntroduced in the $8th
Congress to amend the Natfonal Apprenticeship Act to this end, S. 951 {protecting
fndividuslis up to ege 40) gnud 5. 1751 {protecting individusls regardless of &ge).
98zh Cong., 1st Sess. (1983). Almo, in the 95tk Congress, an unsuccessful
attempt vas made to amend Title VII to isclude sge azd handicap dfecricination.
Had 1t been succesaful, § 703(¢) oo apprenticeship would bave applied to age
discrinioation as wvell. H.R. 3504, 95th Cong., lst Sess. (1977). Finally, {o
1375 Congress passed the Age Discrimination Act {ADA), prohibiting sge discriz-
foatfon by programs receiving federal funds. Congress structured the ADA,
hovever, o exclude labor-management Joint apprenticeship traising programa.

42 p.5.C. § 6203(c){1).

Ia denying this petition, the Cozmission wishes to eophasize that, as cleariy
stated in § 1625.13, only bona fide apprenticeship programs are outside the
scope of the ADEA. Is erder to qualify as such, a progran must satisfy the
stringent standards set out at 29 C.F.R. §§ 521.2 acd 521.3.

Thess standards fnclude but are not limited to: =ployzent and traiofng
of ac spprestice fu an apprenticeable trade; one year or more of wvork experfience
vith progressively increasing wages which average at lesst 50% of the Sourney-
Bac's rate over the period of the apprenticeship; submissfon of the spprentice-
ship program and apprenticeship agreement to the recognized apprenticeship agency
for registration; adequate facilities for training and supervigion of the sppren-
tice and the keeping of sppropriate records coscerning the progress of the
appreatice; normally at least 144 houre 2 year of related imstruction vhich is
desigued to provide the spprentice with the theoretical and techolcal subjects
telated to the trade. Apprenticeship programs that 4o not meet all of the
$tacdards in 29 C.F.R. §§ 521.2 and 521.3, summarized above, are fully subject
to the ADEA,

Ia recognition of the seed by older workers for protection froo age dis-
crizioation in trafming programs gencrally, the Comm{ssfon, when engaged in
fovestigation, coseiltation and enforcament, shall etrictly scrutinfze the
challenged apprenticeship program to fnsure that it is fo fact bosa £14s and
is cerryfag cut its stated purposes regarding the training of apprentices.

We sppreciate the {nterest shown by the individuals and organfzatfons
Supporting the Petitfon. Your comzents have been most useful to us in our
Taview of present Comuissfon policy. As stated at the outset, hovever, cur
review hes led us to conclude that the existing {nterpretatiocn at 2% C.F.R.
§ 1625.13 correctly reflects the orfiginal iotent of Congress with regaré to
the ADEA and bona fide appreaticeship prograzs. We belleve that any change
in that position 18 a determinaticn properly left for the Congress.

Siocerely,

(niree T
arence Thomas

Chafrpan
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The CHAIRMAN. Well, Chairman, is it true that the number of
commission employees has gone down?

Mr. THomas. Senator, the number of employees, if I may take a
minute, were inflated in the last 30 days of 1980, and the first few
days of 1981. Those numbers went down. The FTE went down
somewhat that year. During my tenure the numbers have been
pretty much the same. Now, we have come to the Hill with budget
requests which would have kept our FTE numbers up around the
3,200, 3,300 mark. We have met with budget reductions in virtually
every fiscal year on the Hill that I've been here.

This fiscal year our budget was increased by $26 million by the
Administration. That has been halved already on the House side
and normally what we get on the House side we also get on the
Senate side, unless someone takes a particular interest or makes a
special effort to increase our budget. The quick answer is yes. The
total answer is that it is a combination of not only what our re-
quests have been, but even more so, beyond the request, what we
have received, the reductions that we’ve received in those requests.

The CrairMaN. Well, I've got your proposed staffing chart.
That's your proposal for Fiscal Year 1987. And in Division I, in
Systemic Litigation Services the Office of General Counsel, it seems
that you have quite a few vacancies among the trial attorneys. Is
‘that correct?



Title of Position

Assoclate General Counsel

General Attorney
Secretary

Division I

Supv. Trial Attorney
‘Supv. Trial Attorney
Senior Trial Attcorney
Senior Trial Attorney
Trial Attorney

Trial Attorney

Trial Attorney
Paralegal Spec.
Paralegal Spec.
Paralegal Spec.

Legal Clerk (Typing)
Clerk Typist

Clerk Typist

Proposed Staffing Chart

SYSTEMIC LITIGATION SERVICES 1%
OFFICE OF GENERAL COUNSEL

Position
Service, Series Description
and araae No. Incumbent

ES~905~-04 H-3842
GS-90%-14 H-3847
GS~318-07 H-3850
GM~905-18% H-3844
GM-905-15 H-3844 Vacant
(S5~905-14 H-3851
GS-905-14 H-3851 Vacant
G5~950-13 H-3852
G5-950-13 H-3852
GS~950-13 H-3852 Vacant
GS-950-11 H-3853
GS-950-11 H-3853 Vacant
GS-950-09 H-3854
GS-986-05 H-3855
GS-322-03 H-3856 Vacant
G3-322-03 H-3856 Yacant

[NOTE: Th{s chart, indicating vacarcies in the Office c¢f Systemic Services;
EECC, was obtalned from the 0fflce of General Counsel, EEOC.]
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Division II

Supv. Trial Attorney
Senlor Trial Attorney
Senlor Trilal Attorney
Trial Attorney
Trial Attorney
Paralegal Spec.
Paralegal Spec.
Paralegal Spec.

Legal Clerk (Typing)
Clerk Typist

Divisicn III1

Supv. Trial Attorney
Senlor Trlal Attorney
Sentor Trial Attorney
Trial Attorney

Trial Attorney
Paralegal Spec.
Baralegal Spec,
Paralegal Spec.

Legal Clerk (Typing)
Clerk Typlst

GM-905-15
G5-905-14
G8-905-14
45-905-13
GS-905-13
48-950~11
G8~950-11
GS-950-11

GS-986-05
G5-322-04

GM-905-15
G5-905-14
GS-905~14
38-905-13
GS-905~-13
0S-950-11
GS8-950-11
G3~950-07
GS-986-05
G8-322-03

H-3844
H-3851
H=-3851
H-38%2
H-3852
H~3853
H-3853
H-3853

H-3855
H-3857

H-3844
H-3851
H-3851
H~-3852
H-3852
H-3853
H-3853
H-3853
H-3855
H-3856

Vacant
Vacant

Vacant

Vacant
Vacant
Vacant

Vacant

001
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Mr. TroMmas. That’s correct. First of all, we allocate what we
have. We don’t allocate what we request in the budget. This is
what we have. Our emphasis on litigation has been in the field.
Most of our work and most of our cases come from the field. The
major cases that we have had at EEOC don’t come from the sys-
temic trial team and have not come from that team. They have
come from the litigation program that exists in our 22 district of-
fices throughout the country.

Now I can, if you want a further answer on that specific staffing
chart, refer to our general counsel, Charlie Shanor, who is here
and can add to that. But again, our enforcement efforts are in the
ﬁe}g and we have emphasized staffing and adding people to the
field.

The second part of that is that rather than simply just take what
we can get in bodies, we have made a specific effort to go out and
recruit individuals, something that had never been done at EEOC,
to use co-op programs, to use summer programs, so that we can get
the best attorneys and the best investigators in the EEOC, rather
than taking leftovers from other agencies.

The Cuamrman. Well, you made the case, I guess, in your re-
sponse just now that EEOC should have people out in the field.
And in reading from your memorandum to all District Directors
and Regional Attorneys, dated August 18, 1987, “unfortunately a
significant number of age cases being forwarded to the Commission
for approval for litigation have statute of limitation problems. Over
one-third of all the PM’s submitted involve cases that are beyond
the 2-year statute of limitation.”
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

Office of
General Counsel

AuG 18 1937

MEMORANDUM

TO s AlL District Directors S
and Rey ionax Attorneys

. m 1 . Charles A. Sharor CL\S@

sHa - “General Qounsel

James Troy, Lin
Office of Progr: q.-erauons

SUBJECT: ADEA Litiujation and the Stawute of Limitations

It is essential that the Cowmission, in our investigation of ADEA
discrimination claims and in preparation of such cases for litipjation, mini-
mize the chance that any claims arc barred by the statute of limitations,
Unfortunately, a significant numoer of aje cases beiny forwarded o the Cormis-
sion for approval for litijation have statute of iimitations problems., Over
one third of all PMs submitted involve cases that are beyond the twh year
statute of limitations., A mumber of cases recently submittea were beyond the
three year statute of limitations. The purpose of this memoranium 1S tO advise
you of this problem and to suyjest steps that can be taken o correct 1.

é‘g, {AB you know, "for an ADEA lawsuit to be timely, it must be filed witnin

y‘éars of the discriminatory act. 29 U.5.C. section 255{a). If the vicla—
non I8 *willful,” the statute of limitations is three years. Ibid. While
the courts are divided over the proper standard for detemmm; whether a
yiolation is wiliful, 1/ the Justice Department has petitioned the Supreme

!7 The courts of appeals decisions in which the "in the picture® standard was
adoptad are Coleman v. Jiffy June Farmms, Inc., 458 F.2d 1139, 1142 (5th Cir.
1972), cert. denied, 409 U.S. 948 {1972): Donovan v. Bei-foc Diner, Inc., 780
F.2d 1i13, 1117 (4th Cir. 1985); Secretary ot Labor v. Dayiignt Lairy Products,
Inc., 779 F.2a 784 (lst Cir. 1985); Donovan v. Sumons Petroleun Corp., 749
P.2a 83 (I0th Cir. 1983), Two appellate court cases in wnich the more r1JOrOUS
“reckless disregard® standard was agopted are Brock v. Richiand Shoe (o., 799
F.2d 80 (3d Cir. 1986}, pet. for cert. filed, §.Ct. Docket #86-1520

{March 19, 1%87); and, Walton v. United Consumers Ciub, Inc., 786 ¢£2¢ 303 {(7wn
Cir. 1986).
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-Goun;-for -certiorari in a Third. Circuxt_ case 2/ that flatly rejects the rore
leniert “in the picture® stardand. Should the Supreme Court grart oertiorari
ard similarly reject the "in the picture” standard, it will be increasingly
difficult for us o rely on a three year statute of limitatioms.

Another problem that we hawe noted in sore of the PMs is the presumpt ion
that the Commission almost astomatically gets one additional year to file an
- ADEA action from the date a letter "of Violation is issued. VWhile it is true
that, uwder Commission regulatiors (29 C.F.R. Part 1626.15(b}}, tolling of
the statute of limitatiors starts with the issuance of the LV, we should not
assume that a oourt will toll the statute of limitatioms for a full vear. In
EECC v. Colgate-Palmolive Co., 586 F. Supp. 1341 (D N.Y. 1984), the court
rejected the Commission's argumert that we were ertitled to a full year of
“tolling. The court noted that Section 7(e){2) provides for tollirg when the
"Commission *is attegggigg to af feor~voluntary campliance....” 86 P. Supp. at
1344, quating 0.5.C. Section 626(e){(2) (emphasis added). Therefore, the
Court concludod that the statute of limitatioms is tolled only as long as
there are ongoing conciliation efforts. The Court rejected the suggestion
‘that conciliation ocontimued until the Comnmission sert a letter to the Defen-
dant stating conciliation had failed. It found that conciliation ceasead when
Colgate failed to respord to the Cammission’s letter saying conciliation
efforts would end unless Colgate met certain conditions, ard Colgate did nect
meet those corditions.

Because of the potertial statute of limitations problems we should
attempr to file all ADEA actions within two years of the Act of discrimination,
He are therefore recanmerding that you take the following steps to awoid
statute of limitatiors problems.

1. Investigators should te aware of pertinent statutes of limitatiors
under the ADFA and the importance of expeditious, but thoraugh, investigat ion.

wwz. ACEA cases _should bte prawptly imvestigated in the campliance units
nd ghauld be given priority in the legal units for preparing litigation recom-

k3. In the future, all ADEA PMs must clearly idemtify the eazhcst date
 violat ion commenced ard, where appropriate, the date when the violation(s)
~ce£ed {e.g., Gue  aendment o a coollective lergainirg agreemert or the
enployee aving work to take another job).

4. AIFA actions should be filed-immediately after the Regional Attorney is
miﬁed of Camission approval.

.7

cc: John Schmelzer
Jacquelyn Shelton s
Acting Field Menagers

2/ Brock v. Richland Shoe Co.. supra ncte 3.
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Mr. TauoMmas. Mr. Chairman, that memo was written by our gen-
eral counsel, Charlie Shanor, and I asked him to join us here. First
of all let me give the historical background of that issue.

It had been tradition at EEOC before some of the recent willful-
ness cases, to allow cases to go beyond the 2-year statute of limita-
tion and then allege willfulness and bring the cases in under that
basis. We, as Commissioners, have fought that and argued with our
own internal people, and have worked to push them to get within
the 2-year statute of limitation so that we don’t have to argue the
willfulness. This has been a matter of concern to me since I've been
at the agency.

I've asked Charlie Shanor to join me because his memorandum is
a reflection of that concern, and I think he can elaborate on the
specifics.

Mr. Suanor. The specific data concerning the greater than 2-
year-old charges in age cases, of course, were submitted to the com-
mittee along with the remainder of the statistical data. Roughly a
third of the cases were over the 2-year statute of limitations. We
are nevertheless quite hopeful that these cases will not be found
untimely under the willfulness standard.

The data we submitted to you indicated that one reason for some
of these cases being old was simply that the standard for willful-
ness has changed relatively recently in connection with the Su-
preme Court decision in Thurston. And there is a pending case that
will deal with that in the context of statute of limitations, the
Richland Shoe case.

This was a memo, Senator Melcher, which was expressly de-
signed (before this committee scheduled any action) to deal with
what we perceived to be an aspect of an internal management
system problem. And this is simply one of a large number of initia-
tives taken by this Commission prior to the scheduling of this hear-
ing, in order to try to take care of individual problems which this
or any other agency might have in the management of its work-
load. And there’s no question that the workload is very large for
the number of personnel and for the budget that this Congress has
provided for us to handle those problems.

The CuairMAN. Well, then Counsel, you're admitting that a
number of the cases recently submitted were beyond the 3-year
limitation, beyond willful?

Mr. SHANOR. Some cases, but, Senator Melcher, we, in addition
to the time frames of 2 and 3 years, receive a time period for toll-
ing during the time when we're conciliating cases. And so in many
of those cases because of the conciliation process, we think that our
filings will be timely. We hope so.

Qur concern was to address the fact that when they come to us
in Washington some are late. We were telling the field try to speed
up your processing. The Commission has also told the field in a
number of other ways, try to speed up, give expedited treatment to
these cases because of the statutory framework that surrounds age,
but not Title VII cases.

The CHAIRMAN. Well, I think your memo is clear on the face.
Your concern that, first of all they're exceeding the 2-year limita-
tion, and secondly exceeding, in many instances, a 3-year limita-
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tion. And now you're suggesting that somehow tolling beyond the 3
years is going to help you.

Mr. SHanor. Well, that's also on the face of my memo, Senator.

The CuairMmaN. But, Chairman Thomas, only 1 percent of the
complaints in Fiscal Year 1986 resulted in any cases anyway.

Mr. THoMas. Litigation. That's right.

The CrairMAN. That's just recommendations for litigation, isn’t
that true?

Mr. ThoMmas. That's recommendation for litigation, but those are
totally different from what we resolved in the field.

The CuairMAN. Well, what does the 1 percent refer to?

Mr. THomas. The 1 percent refers to what we actually—what you
say, we actually litigate.

The CuairmMaN. Which was 156 cases or 159 in Fiscal Year 1986,
was it not?

Mr. Tuomas. Our total litigation numbers are—you're talking
about age cases specifically?

The CHAIRMAN. Yes.

Mr. Thomas. I would assume that the 1 percent talks about the
cases that are actually charges that are actually filed, 1 percent of
the charges filed with EEOC.

Mr. SHaNokr. I think that’s probably true.

The CuairMAN. Well, what are you telling me, Chairman
Thomas? Is the 1 percent 156 or not?

What is the 1 percent referring to?

Mr. THoMAs. What document are you referring to, Senator?

The CuHairmaN. Table A of Equal Employment Opportunity Com-
mission, Office of General Counsel, September 8, 1987.

I read this—I'm asking you how to read it? The number is 165.
And it’s in a column that leads me to believe that that’s recom-
mendations to litigate.

Mr. Tuomas. That’s right. :

The CrairMAN. Now that’s recommendations to litigate. How
many cases resulted?

Mr. THoMmas. Okay.

That’s resulted—the recommendations to litigate in 109 lawsuits
actually filed.

The CHAIRMAN. One hundred and nine?

Mr. THoMmas. That's right.

The CHAIRMAN. Now so far in Fiscal Year 1987, how many rec-
ommendations to litigate and actual lawsuits have been filed?

M§2 Tromas. The recommendations thus far in this fiscal year
are 82,

The CHairMaAN. Eighty-two.

Mr. THoMas. And there’s a lag time between the recommenda-
tions to litigate, then there’s approval by the Commission, and the
actual litigation is filed.

The CHAIRMAN. Well, as of September 3, that means that there
are about 27 days remaining in the fiscal year, you've had 82 rec-
ommendations to litigate and out of what total number of com-
plaints? That's 17,000. So in Fiscal Year 1986 there were 17,000
complaints, I take it, or charges filed?

Mr. THomas. That’s right.
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The CHAIRMAN. And in Fiscal Year 1987 there were 10,900,
rounding it off?

Now there’s a little bit of discrepancy here. That says through
the third quarter. But looking at what you're got available here as
of September 3, there were 82 recommendations to litigate. So
what you're telling me is that—Chairman Thomas, you're going to
tell me either one thing or the other. Either you've got enough em-
ployees or you don’t. Now which is it?

Mr. TuoMmas. If you give me the $193 million that I requested I'll
have enough.

The CuairMAN. You would have enough. And so you don't have
enough to do the job?

Mr. TuomMas. If I receive the budget request that I submitted to
conduct the program in the manner that I think EEOC should be
doing, my Fiscal Year 1988 budget request was $193.4 million. That
would be adequate to conduct the program in the manner that I
think we can conduct it in 1988, or for Fiscal Year 1988.

The CuairMan. Well, what we have heard in our testimony
today is that a complaint filed has very little chance of getting any-
body’s attention. That’s number one. Number two, that a complaint
filed and even getting to the point of recommendations fo litigate,
is minuscule, less than 1 percent as of completed 1986 fiscal year.
And looking at it, is going to be about less than .75 percent of com-
plaints filed to even get to the stage of recommendations to litigate
for this fiscal year. .

Am I to interpret your testimony that the decline in recommen-
dations to litigate, the decline in actual cases, is due to a lack of
money?

Mr. THoMmas. No.

The CHairMaN. Well, which is it then?

Mr. THoMas. If I get the $193.4 million that I requested I'll be
able to conduct my Fiscal Year 1988 program. That was the argu-
ment | made to the Administration. That’s the argument I made
on the House side and I came out $26 million to the better in the
Administration, and $13 on the House side. Now if you don’t——

The CHAIRMAN. Now wait a minute.

You made a request for $193——

Mr. THomas. Point $4 million.

The CuairMaN. And you're saying—what happened in the
House?

Mr. THoMAS. We lost 13 of that.

The CuairmAN. Thirteen. And what were you operating in Fiscal
Year 19877

Mr. THomas. One hundred and sixty-seven.

The CHaIRMAN. One hundred and sixty-seven.

Mr. TuoMas. I think—I didn’t give you the exact numbers, but
its about——

The Cuairman. That’s good enough.

And what were you operating in Fiscal Year 19867

Mr. THoMas. I don’t have the budget number. I think it was 158.

But the argument that I made in the Administration was very
simple—that we had reached the point of getting the maximum, all
we could expect, in gains and efficiency, with about a 5-percent in-
crease in efficiencies. Without the increase, it would not be enough
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to conduct the litigation program, as well as the compliance pro-
gram, as well as the automation program that we envision. The
Administration’s budget was to give us the additional resources,
both quantitatively and to allow us to increase our resources quali-
tatively so that we could handle the program.

Now with respect to the litigation numbers, the success we have
in the bulk of the work (the recovery that we do in the age area, as
well as in our other areas) comes through compliance. And only
the cases that fail conciliation actually are litigated. The recovery
for compliance was $54.7 million in fiscal year 1986. That’s over
half the money that we recovered that year through compliance
and litigation.

Now with respect to the drops in recommendations for litigation,
it's very interesting. A few years ago I was criticized because we
were not pursuing aggressively enough BFOQ cases among fire-
fighters and policemen. Well, when Congress changed the law; it
required us to move away from the BFOQ cases, which we did. And
we, of course, were moving more into private sector, and we were
required to study the BFOQ cases. Of course, the cases that were in
our pipeline, were BFOQ cases consistent with what was coming in,
and what we saw out there as problems. Now because of that, we
have to develop different types of cases in order to make up for the
difference.

I also might add that the entire increase in the volume of cases
came during my tenure at EEOC; I've seen the low water mark
and I've seen the high water mark. I've seen horrible cases, poor
quality of cases and I've seen the improvement in the quality of
cases. I did not come here to say to you that EEOC is perfect, but I
can tell you that it's been on an upward trend and it will continue
on an upward trend. And this number of cases recommended for
litigation reflects a number of things other than simply resources.

The Cuamrman. The testimony of the American Association of
Retired Persons this morning was to the effect that $450 million
annually in lost pension benefits on post-normal retirement age
pension benefit accrual. You just told me, Chairman, that because
of the law passed by Congress that the Commission made a decision
they had no responsibility to enforce collection of those retirement
age pension benefits. That is not the considered opinion of attor-
neys working for the American Association of Retired Persons.

Mr. THoMas. First of all, it’s kind of interesting. When I initially
resurrected these, I was praised by that same organization. I could
have left the decision on post-normal accrual as I met it, after the
last Administration. There was a letter, even with all of the
changes that were made in the law, called the Ellsberg letter in
which the Department of Labor interpreted the changes in the
ADEA not to require post-normal accrual. I was concerned that
that had not been given fair consideration. I think this occurred in
1983 or 1982—I can’t remember. And I instructed our staff to go
back and look at this again, because of those concerns, and because
I couldn’t see anything on the face of the statute.

We went through the regulatory process. We had all sorts of de-
bates. We had to do all sorts of economic impact analyses and the
whole bit. I appeared before Senator Grassley when Congress was
considering passing legislation to require post-normal accrual, and
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suggested at that time that it would be easier to do that through
legislation than it would be through the regulatory process because
of the litigation that we could anticipate, because of the differences
of opinion, and because there was a major difference of opinion. It
is not just that easy. You have a letter that says that sentiment
among the individuals who actually drafted the changes in ADEA,
but nothing in the facial language of the statute that says it. We
made the best cut we could and were going through the process to
finalize those regs. When you passed legislation requiring accrual,
you also gave us a deadline by which we were to implement it. Be-
cause we don’t have unlimited resources, we made the decision
that we were going to take the people, and it’s just a few people,
who worked on these regs off those regs and put them on the new
regs so we could get those done within the required time frame.
And that’s simply what we said at the Commission meeting. That’s
what we said to AARP. They've never come to EEQOC for clarifica-
tion. That'’s really interesting. But we have made that. There's no
secret to that at all. And I find it intriguing that it said that I'm
the one who doesn’t want this when I'm the one who resurrected it.
I could have let it stay where it was when I got to EEOC.

The CuamrMaNn. Well, having started the rulemaking process, you
also made the decision to terminate that rulemaking process, did
you not?

Mr. THoMas. That's right. I was the same person.

The CHatRMAN. And was that made at the advice of counsel?

Mr. THoMas. Terminating the rulemaking process?

The CHAIRMAN. Yes.

Mr. THoMmas. It was made at the advice of our legal counsel, as I
remember it. That's been awhile back. But we do nothing without
the input of—if it’s a litigation, our general counsel, if it’s a regula-
tory process internal, without the input of our legal attorneys, our
legal counsel.

The CuairMaN. I think the question of whether or not given the
set of circumstances that exist right now, the determination of
whether or not post-normal retirement age pension benefit accrual
is to occur prior to January 1, 1988, perhaps is going to have to be
made by Congress, but because you have effectively mooted this
action by rulemaking.

Now what the reason for avoiding some of the issues that have
been raised by witnesses today? For instance, our first witness was
Mr. Lusardi, who's involved with a class action suit against Xerox,
involving, we're told, 1,300 employees? This was a matter before
the Commission, was it not?

Mr. THomas. Was Mr. Lusardi’s case before the Commission?

The CHairmaN. No. The whole question of Xerox was before the
Commission, was it not?

Mr. THoMmas. Yes.

Well, Mr. Chairman, let me in all due respect indicate that that
was in a closed session of our meeting. And that the discussions of
those cases in the closed sessions are ?rivileged. It is something
that we have indicated to staff that we’d be more than willing to
discuss. But what this does for us is that once we begin vitating
that closed session, those sessions become discoverable in litigation



109

against employers. And there are many employers who have tried
to discover the contents of those closed sessions.

Now with that in mind, I will try to respond to your question.
We did consider that particlar case and the issue did not have to do
with the merits of Mr. Lusardi’s case. As I remember it was a pre-
March or January 1983 case. But rather the actions that took place
subsequent to 1983, those are a different set of facts and a different
group of individuals. Those were our concerns. And it was our judg-
ment that what we had was insufficient. It was a factual judgment,
not a legal judgment in the sense that we didn’t think that if the
facts were as we saw them, there would have been a violation. We
Just didn’t see the facts there subsequent to 1983.

The CHAIRMAN. Well, first of all as to the——

Mr. Tuomas. That’s just my opinion. I didn't ask the other Com-
missioners, I'm sorry.

The Cuarman, First of all, whatever your interpretation of the
statute is regarding closed meetings I think that under the Sun-
shine Act Section L specifically specifies that this statute does not
constitute authority to withhold any information from Congress.

Mr. THomas. Well, we did not suggest, Mr. Chairman, withhold-
ing information from Congress. We suggested that we not make the
information public. And we indicated to the staff that we would be
more than willing to dicuss it with the staff, as well as with the
Senator, but we have to avoid making the contents of those meet-
ings public. And in fact, we did give the full file to the staff. So we
did not withhold it from Congress.

The CuairMaN. Well, then you can tell me why you made your
decision on the Xerox case.

Mr. Tuomas. The facts were subsequent to Fiscal Year 1983.
Each of these cases—we consider over 700 cases a year—we go
through each one in detail, and we have to look at each thorough-
ly. We had just come off, it’s very interesting to note, another case
in which we were castigated without facts, we had many problems
and in which we spent $15 million and the respondent spent $25
million and we came up empty. We have to make the judgment,
particularly in large major class actions, whether this particular
case is one that we can win or whether it is one that we should
pursue. We could not pursue every single major class action that
comes along. We don't have the litigation budget to do that.

This case, however, was not a resource question. It was simply
one of facts. And it was a considered judgment of each of the Com-
missioners; each of us was briefed, each of us considered the case
seriously, and each one of us cast our votes, which we do over 700
times a year.

The CHAarMAN. Now in March of this year the Commission voted
on the Xerox question, and apparently voted to disapprove the gen-
eral counsel’s recommendation for litigation.

Mr. THoMmas. That’s right.

The CHAIRMAN. So while you consult with counsel, as you stated
in response to an earlier question, the Commission chose in this in-
stan?ce to disregard the recommendation for litigation, is that cor-
rect?

Mr. Taomas. We do that routinely. It's a matter of fact that
about 85 percent of the cases, or maybe 90 percent of the cases that
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the general counsel recommends for litigation we approve. We do
not approve everything we're not rubber stamps. We review every
single case, whether a small case, a class action, or a major class
action, pattern and practice case. We go through every single file.
Just because the general counsel recommends it, doesn’t mean we
have to approve it.

The CHAIRMAN. And except in 85 percent of the cases are you
just telling me that you do?

Mr. TuoMas. About 85 percent of the cases we approve.

The CuairmMaN. General counse! make a recommendation to ap-
prove it——

Mr. TuoMmas. The process is——

The CHAIRMAN. So this is one of the 15 percent?

Mr. THomas. That's right.

The CHAIRMAN. And this is one that involves, is it fair to say
1,300 people? ,

Mr. Taomas. I don’t know whether the class was that large. As 1
;'_tzrgember it there were between 40 and 50 people that were identi-

ied.

The CHAIRMAN. I think the testimony we received today was that
. it was 1,300 involved.

Mr. Tuomas. You can look at the facts. As I remember it
was——

Mr. SHanoR. That’s a currently pending case. Whether that was
the same case, I don’t know.

Mr. THoMas. The Fiscal Year 1983 case is a different case.

The CHairRMAN. A different case?

Mr. TroMas. Yes, that's pre-1983.

The CuairMaN. That’s pre-1983. ,

Mrs. SiLBERMAN. Forty-eight individuals were identified at the
time of recommendation.

The CHAIRMAN. Pardon me?

Mr. Taomas. Forty-eight is subsequent to 1983.

There are two different time periods that we’re talking about.

The CHAIRMAN. Well, what you're talking about is 48?7

Mr. TuoMas. That'’s right.

The CHAIRMAN. Prior to 1983——

Mr. TaomMas. Subsequent to 1983. You're looking at two different
time periods. The case that’s in court now, is pre-January 1983. We
were looking at post-January 1983.

The CHaIlRMAN. Well, what did you decide pre-1983?
eer. Tromas. We didn’t decide anything. ’Fhat was being litigat-

The CuairMAN. That's being litigated.

Mr. THoMas. What happens normally in private counsel, and
particularly in the age cases, is there are a lot of competent private
counsel, particularly in the large class actions. We make decisions,
often times, to intervene in some of these cases where we think
that we could either assist in providing expert witness of expertise
that they don’t have. When you have competent counsel, we make
the decision not to intervene because of the resource question, and
because we can’t add anything. .

Now in the appellate cases we routinely file a brief or participate
in appeals. But where there is competent counsel we don’t inter-
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vene. Those are two separate issues. I think this case is being com-
petently litigated, and there was no question about it. So what
we're talking about is beyond the scope of this litigation.

The CrairMAN. Am I to assume that the 48 people involved sub-
sequent to 1983, and you're testifying there are 1,300 prior to 1983,
I guess is what you're testifying. Is that correct?

12%16 Tuomas. That was the testimony of another witness, the

Mr. SuaNor. We have no way of verifying or corroborating.

Mr. Tuomas. All I can testify to is that the numbers involved in
the case that we considered were 48 individuals.

The CHAIRMAN. And when did that case arise? When did that
complaint arise?

Mr. THomas. The facts involving that case were subsequent to
January 1983.

The CaarMAN. Subsequent to January 1983.

Mr. THoMAs. That's right.

The CHAIRMAN. And when was the complaint filed?

Mr. THoMAS. February 1984,

The CrAmrmaN. February 1984, Now are you telling me, Chair-
man, that that’s different than those people that were laid off by
Xerox prior to January 1, 19847

Mr. Thomas. We looked at the facts subsequent to the period in-
volved in the lawsuit. The information that we looked at involved
whatever processes, whatever procedures were in place during the
time period of the charge that we were considering. And what we
considered at that time was different from what was in the lawsuit.
That’s all I can tell you.

If we had had exactly what was in the lawsuit before us as a
Commission, there couldy have been a different result. All I can say
is that we considered what we had before at the time in making
our judgment.

The CuairMaN. Well, I'm reading from the letter of violation
issued by the Commission, dated April 19, 1984, that the Commis-
sion has determined that Xerox has discriminated against the indi-
viduals named and yet to be named in the employment policies and
practices which discriminated against salaried employees within
the protected age group of 40 to 70.

Now this is a letter of violation dated April 19 and at some point
after April 19, you made a determination that there was no viola-
tion. Was that this year you made that determination?

Mr. THomas. Well, let’s go back a second. Letters of violations
and letters of decisions, LOV’s, LOD’s, as we call them, are issued
at the staff level. That’s a determination in our administrative
process by one of our officials that they believe that discrimination
did exist. The Commission itself makes a separate decision whether
we have enough to litigate. Every recommendation for litigation
contains some sort of decision that there was discrimination. And
we routinely go through every single one as a Commission without
delegating the authority to authorize litigation and make a sepa-
rate decision as to what should be litigated.

The CuarrMAN. Now a Commission’s memorandum, dated April
16, 1984, 3 days prior to this letter of violation, refers to the Lu-
sardi v. Xerox case.
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Mr. THoMas. Yes.

The CHAIRMAN. So whatever you've been telling me about 48
people subsequent to 1983, meaning in early 1984, as being differ-
ent than the Lusardi case seems not to be the case at all, Mr.
Chairman. It seems to be that that is the Lusardi case.

Mr. Tuomas. In each of the communications from the general
counsel it was made clear that the scope of this case was to be dif-
ferent from that particular case. It says very clearly that the
claims are outside the period covered by that suit.

The CuairMaN. The point is, Mr. Chairman, that initially the
Commission relied on the Lusardi case for your own case.

Mr. THomas. We take it into consideration as we do everything
that’s relevant.

The CHAIRMAN. And the Lusardi case is based on an individual
who was 41 years of age being discharged.

Mr. THoMAs. Senator, if we had the facts of the Lusardi case we
would have probably litigated it, more than likely. I can’t vote for
the other Commissioners. We did not have those facts.

The CrHairMman. The attorneys working with Lusardi gave you ev-
erything they had. What more can they do?

Mr. TaoMmas. It's for a different time period, Senator.

The CHAIRMAN. A different time period.

Mr. TuoMmas. It'’s a different case.

The CuairMAN. Nevertheless, it's the same company and the
same issue and you are telling me that it’s different.

Mr. TaoMas. Senator, we have to consider the facts in any case
that we have before us. We spent $15 million of the taxpayers
money and $25 million of an employer’s money using that kind of
theory—that they did it before so they must be doing it now.

The CuairMAN. Is it your opinion that this is just a question of
management decision?

Mr. Tuomas. The Lusardi case? This particular case, Senator?

The CHAIRMAN. Any—they’re all similar.

Mr. Taomas. This case consideration—each one of these cases,
we introduced the practice of going through the files of each case.
That didn’t pre-date us. We introduced the practice of considering
evey single cause finding that came in the field, every single rec-
ommendation for litigation. These things weren’t done before. They’
were disposed of at the staff level. We cleaned all that mess out.
It's not a management decision. It was our concerted effort to
review every single cause finding to determine whether our Com-
mission should litigate. We have exercised our responsibilities in
our best judgment. We didn’t do it on a whim. We didn't do it
under pressure. We read all the cases. We considered all the facts.
We debated it. We thought about it. We were briefed on it, and we
made our decision.

It was a tough decision, like some of the others are very tough
decisions. There are very few routine decisions. -

The CHairMAN. Well it's true that if in the Lusardi case repre-
senting the 1,300 employees, if they should win, wouldn’t that set
the tor}?e for the court in the 48-person case that you've been refer-
ring to?

Mr. THoMmas. I think the court would have to look at the facts,
Senator. We have cases that up to a certain time period you do
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have people who recover, and beyond that period they don’t. The
facts of this particular case govern. I don't think it can fall in the
shadow of a previous case. That would be relevant, but it certainly
would not be dispositive.

The CHairmaN. The question of determining whether or not
there was coercion involved was a matter the Commission consid-
ered before you decided not to go any further with the Xerox case,
is that not true?

Mr. Tuomas. I think it was a matter that was before us, yes. It
was a matter that was discussed in this particular case. .
The CnairMaN. And having made the decision not to go through
with the case, can you tell this committee why Xerox knew before

the Commission made their announcement?

Mr. THoMAs. Knew what?

The CHAIRMAN. Knew that the Commission was going to rule
that there was not going to be any pursuit of the case?

Mr. Tuomas. I don’t know. Maybe they had some discussions
with our staff. I was informed several weeks before we looked at
this case that this case was still on the agenda, by someone from
Xerox, and I did not know it was still on the agenda, and just
asked about it. And we were all briefed, 1 think, a month or two
later. But that was prior to any recommendations for litigation.
There were no subsequent contacts by any of the Commissioners
that I know of with any member of Xerox, including myself.

So my guess as to how they would know or what knowledge that
they would have had is that they would either have gotten it from
some contacts with our staff or just guessed it.

The CHAIRMAN. Are you aware that they did know?

Mr. THomas. No. This is the first I've heard of it.

'T}‘x)e CHAirMAN. And when did the Commission make their deci-
sion’

Mr. Tuomas. The decision was not made until the date of the
vote.

The CHAIRMAN. What date was that?

Mr. THoMas. It was a notation vote.

The CHalrRMAN. What date was that?

Mr. THomMAs. We're checking that, Senator. I don’t think we have
it here, but that vote—I don’t think that was communicated to
anyone, to my knowledge, unless it came from our staff. I think
that we had a briefing at a Commission meeting, and the staff
pretty much knew after that Commission meeting that the vote
gvsas going against recommendation. But the vote closed on March

The CaairmaN. Of what year?

Mr. THomas. Of 1987. We were briefed on March 16, and at that
time I think it was fairly clear.

The CHAIRMAN. March 16 of what year?

Mr. THoMas. It was 1987.

The CuArmaN. Of 1987. Then you're not aware of the Xerox Cor-
poration 1985 annual report that states in 1984 the company re-
ceived a letter from the Equal Employment Opportunity Commis-
sion alleging that the Commission determined that the company
had violated the Act. And goes on to state, that the company has
been informally advised that the EEQOC has terminated its proceed-
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ings in this matter, and this is the 1985 annual report which I sup-
pose——

Mr. Tuomas. I wouldn't have the slightest idea.

The CuAiRMAN. The report was issued a whole year ahead of the
time that you made your vote.

Mr. Tromas. I wouldn’t—the only portion of this that I think we
would have communicated to them is that we were not going to be
involved in the 1983 action, but I think that there is some indica-
tion-in the memos here that that occurred. Now, we discussed with
our attorneys—I believe in early 1984 or 1983, I can’t remember
when—this particular action and we limited our investigation—we
didn’t duplicate the 1983 action. We just went with the subsequent
action. But that action was alive and well during this entire period.
I don’t have the slightest idea how they could come to the conclu-
si&m that we had terminated a matter that had not been terminat-
ed.

And it's my understanding also that conciliations were still in
process during this period. In fact I was not even aware that we
were continuing this until we got the subsequent briefings. I was
not involved. And the reason for the time period from our staff as
to why it took so long for us to get it upstairs to vote on it was
because of the ongoing conciliation, and the concerns about the in-
formation we were getting from Xerox.

The CHAIRMAN. Now, regardless of how they knew a year ahead
of time that the case was going to be dropped, Xerox accomplished
the reduction in its work force through terminations as well as
through voluntary retirement. There was evidence presented by
your own staff to show that some of the 3,000 workers age 40 and
oldeg were coerced or forced into voluntary retirement. Is that not
true’

Mr. THoMas. I don’t remember those facts in the material that
was presented to us.

The CHAIRMAN. Are you telling me that your own staff did not
present evidence to show that some of the 3,000 workers aged 40
and older were coerced or forced into voluntary retirement?

Mr. THoMas. In the case that they presented to us, we questioned
that characterization and the answer is as to whether they present-
ed any evidence, the answer is no.

The CHAlRMAN. Now wait a minute.

I want you to think carefully about this, because the Office of
General Counsel in a memorandum dated March 24, 1987, the—I'm
quoting, “We agree with Systemic that there is sufficient evidence
to allege that many of those who allegedly retired voluntarily did
so only because they felt they had no choice.”

Mr. Taomas. They provided no evidence. There was no evidence.
That’s an assertion. That’s a conclusion. And the purpose of our de-
bates, deliberations, discussions——

The CrAlRMAN. My question was, Mr. Chairman, whether—my
statement was to the effect that there was evidence presented by
your staff that some of those who voluntarily retired were coerced.

Mr. THoMas. Senator, the response that I'm giving you is that
that’s an assertion. The questions that——

The CuairMan. That’s an assertion?
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Mr. Taomas. That's an assertion, and the question we asked is
what—tell us what happened, to whom, when. We sent them back
after our briefing to get that kind of information so that we could
have a case to go to court. With that kind of information we can go
to court. The mere assertion is not enough in litigation.

This is what we routinely go through in our cases that are pre-
sented to us. Give us the facts. We know what the assertions are.
That’s what the debate is about. And then the question is, whether
or not those facts would constitute a violation.

The CHalrRMAN. Chairman Thomas, this memorandum is dated
March 24. You just said that you sent them back.

Mr. THomas. We sent them back. The briefing was March 186.

The CHAIRMAN. This memorandum is March 24.

Mr. THomas. The briefing was March 16. We were briefed on
these, both individually and at the Commission meeting. The ques-
tions that we raised were: we see the assertions, what are the facts.

The CHairMaN. All right.

You raised that on March 16, and they come back with this
memorandum March 24.

Mr. THomas. With the assertion repeated.

The CnairMAN. With the assertion repeated.

Mr. THomas. That'’s right. With no evidence.

See that’s the problem. Okay? We can’t go to court with just the
assertion.

The CrarMaN. Well then isn’'t my statement correct that they
presented evidence or what they thought was evidence to the Com-
mission that there had been coercion in some of these voluntary re-
tirements. They think this is evidence.

Mr. THoMas. The assertion?

The CHaIRMAN. They think this memorandum is evidence.

Mr. THomas. That can’t be introduced as evidence. They’ve got to
show something to the judge. .

Mr. Suanor. Your Honor—I mean, Senator Melcher, I was not
general counsel at the time, but I would have to agree that that is
simply an assertion on the face of the memorandum. And the Com-
mission, since it makes the litigation decisions, is entirely within
its parameters, within its authority to ask for those facts. I, of
course, was not there at the time that the questions were asked or
that the answers were given or not given.

Mrs. SILBERMAN. Senator, if I may just comment on that.

This was one of the reasons why when Chairman Thomas took
over the Commission and when the rest of us came on—and we
should probably introduce Commissioner Evan Kemp who’s in the
back of the room, our newest Commissioner—that we determined
that it was necessary that we see these files, that we not take two
and three page memoranda with characterizations, but that we
lock to what evidence backed these things up so that we would not
get into another sitution like—I guess I can’t mention the name of
the $40 million case, because it’s still on appeal, but we couldn’t do
it any longer. We had to go to court with evidence and this is a
perfect example of a situation where we didn’t have it and we were
being asked to. And when we sent them back to get it, all we got
were assertions.



116

The CuairMAN. I make this entire memorandum, as well as the
letter of violation and the other documents we referred to as part
of the record at this point. But I'm only reading to you small ex-
cerpts from this memorandum, plus the attachment which gives the
original complaint.

Now the conclusion, the concluding paragraph that appears on
page 129 says that, “based on the evidence that Xerox developed and
implemented a deliberate corporate policy, which resulted in a
pattern of willful violation of the Age Discrimination in Employment
Act and upon the unwillingness of Xerox to conciliate within the
requirements of the Act, we recommend that the Commission ap-
prove the filing of the attached complaint.”

Now that is attached here. I'm not reading the entire memoran-
dum. I'm only pointing out that on this date, subsequent to
that March 16 briefing that you referred to, Chairman Thomas,
that on this date, March 24, 1987, you've got a memorandum from
your own staff, that says there is evidence of this infraction
of the law. Now, that being the case, I don’t see why you're ducking
the point. You may answer, if you so choose, that you did
not believe the evidence was sufficient, but certainly this memo-
randum from your staff shows that there is evidence and that was
the point of my statement. I just wanted your agreement on it, that
you were presented that memorandum.

[The memorandum and accompanying documents follow:]
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& 5 AN U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
) R Washington, D.C. 20507
Y4
s o’
March 23, 1987
MEMORANDUM
T0: William Ng
Deputy General Counsel
PROM: James N, Pinney
Asscciate General Counsel
SUBJECT: EECC v. Xerox Presentation Memorandum

This revised PM is attached, and submitted for review and
forwarding to the Commissioners. Since brliefing the Commissioners
on this matter we have reviewed our notes of their comments, and
have recelved several calls from special assistants with questions
or clarifications on several points. We have tried to incorporate
information, discussion and analysis to address the guestions and
concerns we recelved. Cases on several issues were suggested for
review and that was done.

There are three possible courses of action. The Commission
might view the findings as supporting an action in the nature of
a pattern and practlicec case, elther on the theory of disparate
treatment, or on the theory of disparate impact. Secondly, the
Commission might decide that the record cnly supports a consoli-
dated action based on individual claims. Finally, the Commission
right determine that the facts do not warrant further action.

Since Commission policy in the area of workforce reductions
or carly retirement programs is unclear or unsettled, we believe
that it 1s appropriate that have the clearest opportunity to
review and consider the several options presented. Any action
taken can be prematurely interpreted--or, misinterpreted--as a
retlection of Commission policy. Traditionally, the Commission has
been carceful to avoild creating confusion as to policy in unsettled,
and sensitive areas before 1t has had an opportunity to formulate
its views,

We would hope for some guldance as to how this matter might
be resolved. Tt should be noted that some of our complainants will
be affected by the statute of limitations after the end of this
month,

Attachment
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

Office of
General Counsel MAR 24 198?
MEMORANDUM
TO ¢+ Clarence Thomas, Chairman
R. Gaull Silberman, Vice Chairman
Tony E. Gallegos, Commssioner
Fred W. Alvarez, Commissioner
FROM : William H. Ng&)}
Deputy General Counsel

SUBJECT : Litigation Recommendation --
Xerox Cerporaticon

For the tollowing reasons, the Office of General Counsel concurs
in the recommendation of Systemic Litigation Services which we received
on March 23, 1987 to litigate this ADEA case. The proposed complaint
alleges that Xerox Corporation discriminated against salaried employees
and former employees between the ages of 40 and 70 by ‘“selecting
{them] for termination and forced carly retirement based on their
age.” This casc is prescnted for cxpedited consideration because the
three-year statute of limitations, including one year of tolling for
conciliation, will expire for some individuals atfected by the chal-
lenged practice on April 1, 1987,

Initially, we point ocut that this case does not involve a typi-
cal reduction in force situation in which a company has decided to
decrease its overall workforce. 1In the present case, there is sub-
stantial evidence that, at the samec time Xerox was targeting its
older, higher paid workers for termination, it was hiring younger,
lower paid workers into similar, if not identical, positions, Xerox
was not decreasing its workforce. Instead it appears that the com-
pany undertook a deliberate program to save money by decreasing
the number of higher paid, older workers and increasing the number
of lower paid, younger workers.

Furthermore, we agree with Systemic that there is sufficient
evidence to allege that many of thosc who allegedly retired vol-
untarily did so only because they felt they had no choice. The
company admits that its voluntary reduction-in-force program speci-
fically focused on those whom it believed should be terminated if
they did not voluntarily retire. In addition, there is direct and
statistical evidence that Xerox targeted its older, more highly



119

Page 2.

paid workers, for the voluntary retirement program. It also appears
from the Presentation Memorandum that many of those with whom the
voluntary retirement program was discussed believed that if they did
not retire they would be terminated.

Of course, this evidence does not indicate that all thosce who
accepted Xerox's otfer to retire early were coerced into doing so.
Under normal circumstances, we would recommend delaying a deci-
sion on the breadth of this suit until we learned more about which

individuals were in fact inveluntarily retired. However, Xerox
refused to provide the information necessary to determine which
individuals should be included in our claims for relief. The

company also has refused to toll the statute of limitations for
any individuals other than the 48 individuals already identified in
the investigation. If we do not file suit on behalf of all poten—
tially aggrieved individyals before April 1, 1987, at least some of
these individuals may be denied relief, Therefore, we recommend that
suit be filed on behalf of all persons “forced® to retire with the
understanding that we will not seek relief for any individuals whose
retirement was truly voluntary.

It is to be expected that Xerox will attempl to defend against
a suit by arguing that its policy was justified by cost considerations.,
In our wview, whatever wvalidity a cost defense may have wunder
other circumstances, such a defense cannot be accepted in this
case because it would serve as a justification for a policy of
removing higher paid, older workers and replacing them with lower
paid, younger workers.

For these reasons, we rccommend litigation on the fellowing
issues:

{1} Termination and coerced retirement of individuals
named in the draft complaint based on age; and

(2} Termination and coerced retirement of similarly
situated individuals based on age.

{f you have any questions, please contact me at 634-6700.%/
pc:  James Troy
Director, OPO

James Finney
Associate GC, GC-S

*/ The Commission was briefed on this case at the meeting of
March 16, 1987.
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PRESENTATION MEMORANDUM
Direct Suit
introductory Infarmation
A. Parties:
1. Defendant: Xerox Corporation

2. Plaintiff: EEOC, on behalf of a class of former
Xerox employees

B. Commission Charges: Pursuant to the procedlres set
out in Section 7{b} of the ADEA, the Commission issued
a Letter of Viclation to Xerox on April 19, 1984.
Three prospective plaintiffs in this proposed lawsuit

have filed charges alleging class-wide age discrimination.

C., Location of Facilities: Xerox is incorporated in New
York. It is headquartered in Stamford, Connecticut
and has facilities nationwide. Most of the employees
covered in this suit worked in facilities in New York
state, California, and Texas. The lawsuit would be
filed in the Scutheorn District of New York.

D. Size of Work Force: The number of salaried employees
in Xerox and its subsidiaries is about 56,000, The
Commission's suit would be limited to former salaried
cmployees.

£. HNature ot the Proposcd Suit: The Commission’s proposed
complaint alleges that the Xerox Corporation wilfully
and deliberately discriminated against a class of
salaried employees aged from 40 to 70 by targetting
them for termination, on the basais of their age, and
accomplishing the termination through the threat or
operation of reductions in force, while simultaneously
hiring and retaining younger perscns to perform the
same work. The suit would be limited to those who
were terminated between April 1, 1983 and the date of
the filing of the lawsult. 1Included in that group
are sales workers, engineers, administrators, financial
analysts and marketing representatives,

The relief sought by the Commisaion on behalf of

these illegally terminated cmployees would include re-

instatement where appropriate, back pay, adjustment of

pension benefits and any necessary adjustment of hcalth
or life insurance benefits.

Nature of Defendant's Business

The Xercx Corperation is a major nationwide company whose
business includes the manufacture, research and sales of
computers, reproduction and business information systems,
facsimile communications products, ocffice products, and
other related activities, Xerox subsidiaries include Ginn
Publishing, Western Union, and Versatec Systems. Xcrox
facilities are concentrated in the northeast, particularly
in upper New York state; around Dallas, Texas, and in
California. Personnel policy decision-making, systems, and
records arc centralized in the corporate headquarters in
Stamford, Connecticut.

Administrative Record
A. Summary Case Processing Chronology
1. Dates Charges Filed: A Letter of Directed
Investigation was issyed on February 7, 1984,
Individual charges alleging class-wide age
discrimination werc filed by three perscng whe
are prospective class members in the lawsuit,

2., Dates of Determinations: no determinations have

been made by the Commissjon on individual charges.
A Letter of violation on the pirected Tavestigation
was issued on April 19, 1984,
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B. Administrative Record--Rarrative

1. Direct Investigation by headquarters Systemic
Programs was begun on February 7, 1984,

2. Based on the pattern of violation found duriag
its nationwide invesrigation, the Commission
issued a Letter of Violation on April 18, 1984
that commenced conciliation pursuant to Section
7(b) of the ADEA {Attachment F},

3. Conciliation efforts have continued since the LOV
was issued. During the entire investigation and
conciliation Xerox has been uncocperative in supply-
ing requested data {Correspondence reflecting this
is available for revicw.}, Xerox has consisteatly
maintained that its actions were not discriminatory
and has refused to discuss its voluntary Reduction
in Porce programs during conciliation. Xerox
has declined to consider any broad based settlement
and relief to resolve the violations of the ADEA
alleged in the Lov.

The Commission has fuifilled the standards to be

met in conciliation: An independent investigation

of the alleged discrimination was conducted, Xerox

has been presented with a summary of the svidence

of age discrimination, and the Commission repeatedly
attempted to discuss with Xerox means available to
achieve voluntary compliance. Five formal concili-
ation meetings were held, in addition to correspondence
and telephone conferences,

Ag provided by the Act, the statute was tolled for
a year while the Commission conciliated.

As required during conciliation, Xerox was informed
that the terminated employees can seek back pay,

of the ways in which it could achieve voluntary
compliance, and of the possibility that the
Commission would proceed to litigation should
conciliation fail, 1In addition, Xerox was invited
to express ity views of the allegations of dis- -
crimination and the EEOC has carefully listened

te and considered its presentations.

Xerox consistently maintained that it would
conciliate only on the basis of some individual
complaints and woulid not address any of its
overall policies., See Xerox's letter to the
Commission dated July 23, 1986, appended
heretc as Attachment G.

After our last meeting, on January 14, 1887, the
Commission gave formal notice to Xerox that
conciliation would fail. oOuring the meeting,
and in the EEOC's letter of February 5, 1987
{attachment A} we outlined our findings ang
informed Xerox that, in light of our evidence,
the inquiry and poteritial relicf cannot be
reduced tc a few isoclated individual persons.

Xerox has refused our offer to continue concili-
ation discussions in return for its agreement to
a general tolling of the statute. See Attachment H,

Scope cof Proposed Suit

The proposed suit would challenge Xerox's practice of
terminating individuals protected under the ADEA, while
hiring younger persons to perform the same functions.

The suit would either be filed on behalf of a class of
employees who vere terminated from Xerox after March 31,
1883, vho were over 40 years of age at their terminations,
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or on behalf of the individuals in this class who have
been specifically identificd as of this dats as having
been atfected by this policy. forty-eight of which have
been interviewed to date. These identified individuals
attempted to opt into private ADFEA litigation now pending
against Xerox (see infra). These individuals' claims

were outside the time period covered by that suit and they
consequently sought the Commission’s assiatance in
pressing their claims of discrimination. FProm the infor-
mation available, it appears that thore arc dpproximately
156 additional identifiable class members. The suit

would involve three Xerox divisions which have been most
heavily implicated in the involuntary terminations of
older workers. Most of this group of 48 known class
members were in professional positions such as engineer

or were sales representatives., As noted above, the relief
sought for this group includes back pay, reinstatement,
and adjustment of retirement benefits.

The geographical scope of the proposed suit is nation-
wide, although its focus would be in New York, California
and Texas. Xerox maintainsg, in its Connecticut headquarters,
a centralized computerized personnel data system containing
records for all employces nationwide, During the investi-
gation, the EEOC developed and organized a computerized
data base frow Xerox records which would be suitable for
use during litigation, although updating would bo nccessary.

The Commission's investigation has not found direct
evidence of age discrimination in promotions or in hiring.
Though evidence indicates that Xerox seldom hires persons
over 40, no charge has been made by any unsuccessful applicant
that alleges age discrimination. Howecver, Xerox has an
announced policy of "redeployment® and retraining of workers
in discontinued jobs to new positions: members of tha
class covered in this action allege that there were open
jobs to which they could have been transferred instead
of peing termineted. The proposed suit would use this
evidence of failure to redeploy as evidence of discriminatery
motive in effecting the terminations of older workers.

Qur investigation has not uncovered any evidence of
a pattern of discrimination on the basis of race, national
origin, or sex. There have been some charges making those
allegations, but upon review the allegations were found to
reflect an individual incident or to be insufficient to
support a cause determination.

Other Related Actions

Lugardi v. Xerox, (D.N.J.) a class action suit alleging

company wide age discrimination by Xerox, was filed
March 8, 1983. The original Lusardi plaintiffs were

sales representatives who were terminated after long and
successful careers with Xerox. They filed charges of
discrimination with the EEQC when they learned that they
had been replacad by younger new hires, The court has
established a cut-off date, so that those cligible to
opt-in as plaintiffs in that suit are thoso whose cause
of action arose on or before March 31, 1383. Over 1300
plaintiffs have opted into this lawsuit which alleges
across the board age discrimination against all present
and former employces aged 40 to 70.

gEvidence submitted in plaintiff Lusardi's C(rpss-Motion

for Summary Judgment supports a1Tegations by the plaintifis
that Xerox, beginning in late 1981, designed and implemented
2 massive program.to get rid of older, higher paid
employees and replace them with lower pald new hires in

an effort to cut costs. This motion is pending.

Also pending is Xerox's motion to decertify the class of
plaintiffs, Xerox has Eiled and lost five appeals in the
Third Circult already regarding procedural aspects of filing
and maintaining such a suit as a class action.

PROCP OF ISSUES FOR SUIT
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The law in the Second Circuit, where this lawsuit would be filed,
is that policies to limit higher-paid, longer tenure enployees
are violative of the ADEA when these policies disproporticnately
impact on workers protected under the Act. Geller v. Markham,

24 FEP Cares 920, 925 (1980). The statistical evidence
developed in this investigation clesrly deponstrates that Xerox
undertook efforts to rid itsclf of older, relatively higher

paid workers and replace them with young workers. This

policy resulted in workers over 40 being earmarked for termination,
and terminated, {n proportions far exceeding their presence

in the workforce, while the work they performed was given to

new, younger hires, thus resulting -{n viclations of the ADEA.

See also Tribble v. Westinghouse Electric Corp.. 6§69 P.2d 1193

(8th Cir."T382); Marshall v. Arlene Knitwcar, Inc., 454 P.Supp. 715
{E.D.N.Y. 1978},

The evidence also shows that officisl company policy was to
{nsulate newly hired college recruits from layoff. This is itself
a violation of the ADEA, and further evidence that the reducticns-
in-force of older workers were motivated by impermissable
considerations of age. See Willisms v. Genoral Motors Corp.,

26 PEP Cases 1381, 1388 (Sth Cir. 1981).  These facts and the

law as articulsted in the above cases and by the Supreme Court

in sanctioning the use of Title VII's proof structures in ADEA
cases, Lorillard v. Pons, 434 U.S. 575, 584 (1978), form the
centra) theory of thTs proposed lawsuit. The facts will be
discussed in detail below,

At the outset, however, some discussion of the means by which
the RIP's of older workers were accomplished is in order. There
were two types of RIF’s--"voluntary® and involuntary. Regardless
of the type, individuals received the same severance pay, based
on tenure. However, individuals who were voluntarily riffed
also received cutplacement assistance. Individuals were usually
notified that they were vulnerable to the involuntary RIF, and
then offerod outplacement should they take the voluntary RIF.
Purther, individuals targetted for involuntary RIP could, i€
they were 51.5 years old or older, take the voluntary RIF and

in addition to outplacement, avail themselves of the cpportunity
to amortize their severance pay over 30 months and yhen hold
that money in the plan for another year in order to make them
eiigible for a pension payment that they had accrued interest
in, but had not vested in {Xerox had ten-year cliff vesting).
Rowever, this pension payment would be calculated at the reduced
annual fictional ®salary® computed from the yearly amortization
of the severance pay, thus resulting in substantially lower
pension payments than the individual would have received had he
continued working, even to age 55, let alone to the ®normal®
retirement age of 65. Similarly, for those who had already
vested in the pension plan, the amortization ot salary would
result in severely lowered pemsion payments.

This program, called Bridge to Retirement, required the individual
to allow Xerox to retain his contributions in the pension plan,
without Itself making company contributions, until the employee
reached 55, in order to receive the reduced benefit, An example

of the operation of the Bridge to Retirement Plan for a vested
employee follows:

Sample Employec: 51 years, 7 months old, with 13 years service,
at & Salary of $48,000 annually., Planned to
ratire at 65.

BTR Benefita Continued Work Benefits

1. 15 months salary amortized over ’548.000 a year until age 55
30 months; funds held until {$179,000 including raises)
employee reaches 55: $€0,000 Pension funds sugmented by
paid to cmployee and 1/2 employer contributions at full

norwal contributions made, only salary amount for entire periocd.
until employee is 54,

2, Begins drawing $600/month tarns approximately $500,000
pension at 55 (draws $72,000 to ags 65. Xerox contributes
to age 6S). fully to pension account,

3. Age 6531 continues to draw Begins drawing pension benefits
reduced benefit of 5600 of approximately $1800 per

per month, month at 65,
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Individuals who availed themselves of the Bridge to Retirement
plan stated they did so only because they had been informed
that they would be involuntarily riffed if they did not, and
the program enabled them to receive something from their
years of contributing to the pension plan. We believe this

. plan entailed no "swectening® of retirement benetits; rather,
it caused employees to accept substantially smaller benefits
than they would have recsived had they been zllowed to continve
working even a year or two more, which opticn employees chose
in lieu of receiving no benefits. Given this, and,;the testimony
of cmployees that they were made to understand they could take
this program or leave with nothing (not even outplacement
services}, the voluntariness of the election is highly questionable.
powney v. Southern Natural Gas Co., 649 ?P.24 302 {5th Cir. 1982}
{employee's election of early retirement when he has been
told that he was in danger of being diascharged and that he
would lose his stock benefits if discharged cennot be considered
as voluntary act; a reasonable person would have felt compelled
to take early retirement and therefore the retirement was
involuntary): Velasquez v. City of Colorado Springs, 23 repP
Cases 621 (D.Colo. 1981} (an employee who resigns after being
informed that if he does not some means will be found to fire
him has not acted voluntarilyl.

Finally, that Xerox may claim that its actions were motivated
by economic need deoes not insulate these actions from ADEA
1iability:

where economic savings and expectation of longer future
service are directly related to the employee’s age.

it ie a violation of the ADEA to discharge the employee
for those reasons.

Geller v. Markham, supra {citations omitted}. Seo also Laugeson

v. Anaconda Co., 10 PEP Cases 571, 574 (6th Cir. 1975): EEOC v.
sandia Corp., 23 PEP Cases 799 {10th Cir. 1980},

tvidence of Companywide Pattern of Age piscrimination

gvidence concerning posuible age discrimination by Xercx has
been gathered from many sources, including interviews with
charging parties, potential plaintiffs, and plaintiffs in the
Lusardi lawsuit; statistical analyses prepared by an outside
expert, information submitted by Xerox, and information from the
record in Lusardi.

Although the perijod covered in the proposed suit begins April

1, 1883, the employment policies ot Xerox and the specific
citcumstances of the terminations of this group of prospective
plaintiffs should be examined within ths contsxt of the actions
of Xerox taken between 1980 and March 31, 1883. It is clear
that these actions are directly related to the discrimination
which continued throughout the period at issue here. Consequently.
some of the evidence discussed is from this earlier period.

The actions challenged in this suit began when, as the Xerox
Corporation explained, it undertook extensive restfucturing

and organizational changes in order to become more compotitive
in the high technology industry. The evidence obtainod by

the Commission shows that Xerox embarked on a conscious and
deliberate program of eliminating older, higher pald employees
and by replacing them with younger new hires, Xerox accamplished
this end through involuntary reductions in force {(IRIP) and
through coercing older employces to accept what it termed
=voluntary" programs (VRIF}. The company not only saved

money in salaries but also was able to reducc its costs in
contributions to employees® retirement accounts, as those
contributions are computed as a percentage of employee salaries.

This prograr to replace older workers with new hires was most
jntense in 198]1 and 1982. The filing of the Lusardi lawsuit
in March, 1883 corresponds with a sudden drop In the number
of forced early retirements, but the terminations of older
workers continued through 1983 and into 1984.

It appears that Xerox is presently reactivating its effort to
climinate older workers, On October 16, 1986, Xerox announced
that it plans to reduce its professional workforce by offering
early retirement bencfits to 4000 of ite senior employees.

The newspaper account {(Attachment B) quotes Xerox officials

as stating that lay-ofts will be negessary if too few older
workers take advantage of this offer. We do not know the exact
details of the proposed "early retirement® bencfita being now
otferred.
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There is extensive evidence, both anecdotal and documentary,

that the elimination of older workers from the Xerox workforce
was a corporate policy. Memoranda circulated at the highest
levels of Xerox corporate management state that its "maturing,
aging workforce® is a hindrance and a ®*constraint.® Examina-
nation of company personnel policies, along with excerpts from
depositicns and internal memoranda, demonstrate that the policies
regarding reductions in torce were developed and directed from
the highest corporate levels of Xerox {Attachment C).

Throughout the investigation and conciliation, Xerox has
maintained that a massive reduction in its workforge was neces-
sary to reduce costs and that this reduction was accomplished
by voluntary terminations and through the use of objective
criteria for the necessary periodic involuntary terminations.
However, the evidence shows that from 1980 through 1383,

Xerox actually hired many more employees than the number who
left. 3/ College recruitment and biring continued throughout
the period. New college hires were put into the same engineering
and sales jobs from which older employees were being terminated.
But an explicit Xercox pelicy protected these new hires from
subsequent RIFs, a policy which itself is a viclation of the
ADEA, sce Wwilliams v. General Motors Corp., supra. Rather

than reducing the number of employees, Xerox was replacing

the older, more highly-paid professionals with new hires who are
much younger. Several former high level Xerox officials have
independently described a pattern of directives orally issued

to midlevel managers at meetings that they must get rid of

the "old-timers® and that they must “counsel out®™ these
employees.

Xerox's actions constituted both disparate treatment of older
workers {(they were riffed because of their age) and disparate
impact on older workers {individuvals were riffed becasuse of
their pay level, a policy that disproportionately impacted on
protected older workers). The same action may often be
analyzed under either theory. Geller v. Markham, supra.

voluntary reductions in force (VRIFs){with an offer of outplace-
ment assistance and in some cases vésting in pension rights
accomplished by amortization of scverance pay, in addition to
severance pay due all laid-oft employecs based on tenure)

were always followed by an involuntary RIF (IRIF}. Older

workers were “counselled” that failure to take the °voluntary®
offer would result in termination with no benefits. Managers

in divisions about to undertake reductions in force were instructed
tc advise the targetted older workers that this offer would

not be made again, At the same time, lists were drawn up

showing thoses who werc “vulnerable® in the next IRIF. At

issue in particular is the Bridge to Retirement program which

was made available to employees aged S 1/2 with eight or more
years tenure. Under the program, they could amortize the 15 months
severance pay they were due for a 30 month pay-out, thus in some
cases ensuring that they would vest in the corporate pension

plan {which had 10-year cliff vesting, the least generous

allowed under law}, and ensuring their rights to some pension
baenefits; in other cascs vesting had already occurred, but in both
cases, the bensfit resulting from this program constituted a

very small groportinn of benefits that would have besn obtained
had the employees been allowed to work to 60 or 65. There is
extensive evidence that those eligible for the program were

told that if they did not take it voluntarily, they would be
involuntarily terminated in the next IRIF and would get no
benefits.

The evidence reveals a deliberate Xerox policy to rid itself of
its older workers, dating from 1982. We fully expect that
during discovery we can obtain similar evidence regarding the
post 1983 time period,

i/ The computerized personnel records obtained by the EEOC from
Xerox present data only until December 31, 1983, the date
immediately prior to the EEOC's tirst requesat for information.

Xcrox has refused to furnish updated personnel data,

82-546 0 - 88 - 5
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Because the official Xerox policy concerning reductions in force

is to choose those for termination who have the lowest tenure,
absent age discrimination we would expect that the majority of
terminees would be younger, newer employees. Instead, we have
found that not only were most terminees over 40 but that the pro-
portion of terminees over 40 was cohsistently significantly larger
compared to their presence in the Xerox workforce. This was not
only true for "voluntary® RIPs; an internal Xerox analysis of RIFs
in the Reprographic Business Group shows that persons over 40 were
a disproportionately large segment of even thc IRIPS {(Attachment D).

Analysis of computerized personnel records supplied by Xerox shows
that from 1980 through 1983 Xerox RIPed 2538 salaried personnel

2/ who were aged 40 or more at termination, while 22,768 persons
under 40 were hired for the samo job categories. 1In 1983, the
specific period on which our proposed lawsuit focuses, 559 persons
were RIFed, of whom 65.5% were over 40. During the same year, there
were 5711 new hires, only 6,7% of whom were over 40. The average
age of those hired in 1983 was 27 years old, while the average

age of those terminated in Xerox's reduction in force programs

was 45. Those terminated had an average salary of $31,770; those
hired had an average salary of $18,660. The Commission's
investigation has confirmed that many of these new hires tilled
exactly the same positions as those older workers were lesaving.

Presented irmediately below isg an analysie of the &ge of the Xerox
workforce in the years 1886-83, compared tc the average age of
those riffed, either “voluntarily® or involuntarily., The iast
column indicates the number of standard deviations from the
expected proportion the actual proportion of riffed employees
over 40 represents. The "expected” proportion is that proportion
that they would be absent discrimination,3/

CCMPARISCN OF PERCENT OF XEROX WORKFORCE OVER 40
AND INDIVIDUALS RIFFED, FOR EACH YEAR 1980-81

V OF TOTAL COMPRISED OF PERSONS OVER 40 t 5.D,

YEAR WORKFORCE ___IRIP VRIP IRIF USING TRIPS
1980 29.52 52.16  85.71  66.01 11.40
1981 30.96 42.47  46.34 45.m1 16,85
1982 32.11 43.36  80.92  62.03 32.24
1983 35.92 54.83  76.95  65.47 14.56

The major job categories affected by the RIFs were engineering,
sales and sales management, support.services, editorial and
publishing positions, technical and customer service, scientific
and research positions. There were 47 RIPs in Engineering in
1983, while at the same time there were 325 new hires. The
average age of the new hires was 28.5, while the average age of
those RIFed was 46.2. During that year, there were alsoc 21

RIPs in Sales and Sales Management, while there were 144} hires
in this category. Throughout the period Xerox advertised
extensively in major newspapers around the country for applicants
for sales positions. The ads typicelly sought persons with
“fram two to four years® experience. Presented below {8 a
comparison of the workforce with those RIPed, by the percentage
of persons over 48 in each category.

2/ We have used Total RIFS which are the combined veluntary

and involuntary RIPa, due to the lack of ®voluntarinesg® evident
in the operation of the program,

3/ The report of the expert statistician retatned by plaintiffs
Tn the Lusardi case presonts extensive analyses of the effects
of Xerox's Rifs and is available for examination. The atatigtical
analyses presented here ara drawn from that report,
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COMPARISON OF PRESENCE OP WORKERS OVER 40 IN XERCX WORKPORCE
AND AMONG RIFs BY JOB TYPE, 1980-83

Percent Over 40 Years Oid

Job Type workforce IRIP VRIP TRIP
Salcs and 12,08 38.71 B84.40 £3.02
Sales Management

Finance/ Accounting 25.48 39.5% 49.24 45.33
Marketing 33,85 44.94 43,65 47,04
Engincering Support 47.87 58.33 B1.63 71.26
Bngineering 49.82 50.59 72.79 64.46
Technical Customer Service 25.43 48.10 63.68 $9.11
Editorial and Publishing " 48,09 40.51 88.46 66.67
Scientific and Research 41.07 43.01 77.44 64,58

The avaraga of of those RIPed for the period 1980-83 was
43,54 years. The average age of those hired was 27.9? years.

wWhile the statistical analysis shows a marked pattern of dispro
portionste impact on employees over 40, at issue is whether
thosc persons categorized by the company as voluntary RIFs trul
volunteered. Xerox has, in its presentations to the EEOC and
in defense of the private lawsuit, omitted ac calied "veluntary
RIFs" as it asserts that those who left in this category could
not have been discriminated against. since leaving Xerox was
their choice, Repeated requests to Xerox to furnish the

names of the persons it contends were voluatary RIFs, so that
Xerox's assertions could be verified, have been refused. while
surely somec who left were truly voluntary, the evidence is
persuasive that many who were termed as veluntary RIFs by

Xerox only left as a result of coercion. We mzy assume that
the known difficulties in finding employment for rclatively
low-level employees around 58 years with the threat of no
cutplacement assistance made voluntary termination particularly
necessary. We have therefore analyzed all RIFs together.

Even when only involuntary RIPs are examined, howcver, the
evidence reveals that older workers were disproportionately
targetted for termination. Sometimes this targetting was basac
on purportedly “objective® criteria, For instance, Xerox
dcveloped a2 matrix of tenure and performance that it used to
categorize persons in engineering diviasions. The cells in
this "objective® system, howecver, are not arranged to give
equal consideration toc those with most tenure. Further, the
newer college-recruited hires were not cven put in the matrix;
they were exempt altogether from RIF for two years. Xerox
could not provide any objective rationale or method for its
arrengement of cells in this matrix.

victim Identification

Persons in the known prospective plaintiff group were termi-
nated from Xerox during the period from April 1, 1983 to July
30, 1984. All but 15 of the group were terminated in 1983,
Most of the group members worked for the Reprographic Busincss
Group in Webster, New York, in which massive RIFs took place
in late 1982 and early 1983. These RIFs continued at a slower
rate throughout 1983,

The known 48 individuals previously referenced on page 3, supra,
have come to our attention through their cfforts to join the
private lawsuit and their charges of discrimination filed
with the Commission. Although we have received extensive
computerized personnel records, Xerox excised the names and
other identifying information about employees from these
records, and has consistently refused to furnish the names of
its esployees or former employees so there is no practical
way to identify individuals who have not come forward on
their own. It is expected that during discovery additional
individuals who allege discrimination on the basis of age
will be identified., The number of additional potential
plaintiffs is estimated to be a maximum of 150.

y
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The group for whom relief was sought during conciliation and
who would be plaintiffs in the lawsuit proposed here Includes
former engineers, managers, sales persons and clerical workers.
Most of thess former employees allege that they were forced

to resign or retire when they were given the choice of taking

& “voluntary” (with or without Bridge to Retirement, depending
on their ages) RIP program or being involuntarily RIP'd with

ne outplacement benefits. The group also includes several who
were terminated involuntarily when divisions or plants closed
or functions were moved elsewhere; in additlion, there are

four former employses ot the U.S. Insurance Group, a Xerox
subsidiary, who were fired with the sllegaticn that their
performance wae inadequate. Data recojved indicates that these
allegations were unfounded.

Anecdotal Evidence

Typical of the allegations of age discrimination from the
Reprographic Business Group in Webster, New York is the
experience of a former business analyst, Mr. 8., who worked

in the accounting division of the R8G, at 53 was the cldest
professional employee of 15 in his unit. After the announcement
that the unit had to be reduced by three professiohal employees,
¥r, B.'s manager told him that he was vulnerable to the involuntary
RIFP which was.coming and that his only chance to get severance
benefits was to take the early retirement program being offered.
¥r. B had organized the unit several years before and had
consistently received above average performance evaluations.
There was nc allegation that his porformance was deficient in
any way. However, Mr. B.'s manager told him that Instructions
had been given that he, the manager, was to get Mr. B. to leave.
Although Mr.B. had the longest tenure in his department, he

was the only one in the unit to leave the company at that time.
The only two others in the department who were over 50 were
initially moved tc other departments and left during a subsoquent
RIF. The 53 year old business analyst was roplaced by a person
in his early forties. Although the official Xerox policy Ia

to transfer employees rather than terminate them, the open
position to which Xr. B. sought to transfer was filled by a

less qualified employee who was in his thirties, This is persuasive
evidence of age discrimination. See Williams v, General Motors
Corp., supra, at 1387, Mr, B.'s ®vcluntary® early retirement

as resulted in the loss of about two thirds of the retircemont
benofit he would have roccived had he worked until 65, when he
planned to retire. He was out of work for 2 years and the

job he was able to get pays $12,000 less than his job at Xerox.
Be will not recover the retirement income he had been planning on
from his work at Xerox.

The experience of another 53 year old terminated account
executive is typical for the employees who took the Bridge to
Retirement coption. Mr. H. had worked for Xerox in its New
York sales office tor 20 years. Por 18 of those years he had
been a wember of the President's Club {composed of employess
who exceed thelr sales goals for the year). His last three
performance ratings were 4°s and 5's in a § point rating
system, Nothing in Mr. H.,'s record indicates that he was not
a consistently good performer. He states categorically that
he did not want to retire when he was asked to do 80 by his
supervisor, However, he saw how "old timers®™ in his division
were being assigned to unfamiliar and inferior territories in
which they woro unable to achicve their sales guotas. HRe
felt that he had no alternative but tc take the ®voluntary®
bridge to retirement option. He had planned to work until he
was 65. As a result of his forced early retirement his life
insurance was reduced from a $3006,000 policy to $5,000, his
medical benefits were reduced, his social security benefits
will be reduced as a result of his lower earnings, and his
bencfit plan from Xerox, which was based on age &3 retirement,
is much less than it would heve been had he been allowed to
continue working thera. Although he is again working for
another company, he has had to take a $27,000 pay cut.

The facts belie Xerox's assartion that those it terms "voluntary
RIFe" chose to leave because some hetter alternative was open

to them. Many of those in the group of prospective plaintiffs
remain unemployed or have taken jobs which pay much less than
they made at Xerox. Several have lost their houses, moved
across the country to find work, and have been unable to
continue to send their childron to college. It is clear that
the current economic circumstances of the prospective plaintiffs
could hardly have been chosen voluntarily.
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vii. CONCLUSION

In conaidering whether employers have violasted the ADEA,
courts have consistently held that in order to establish a
prima facie case of age discrimination, terminated employees do
nct have to show they were replaced in exactly the same job.
They must show only that there werc jobe available which
they were qualified to perform and that younger persons were
treated more favorably. Hagelthorn v, Rennccott Corp., 710
P.24 76, 82 (2nd Cir. 198T7. We have extensive cvidence here
that many prospective plaintiffs were replaced by a younger
perscn in exactly the same job. There were many other jobs
which they were qualified to perform and which vere being
filled regularly by younger new hires.

plaintiffs may use both statistical cvidence, which raises an

inference of discrimination, and direct evidence tc esteblish »

prima facie case that their termination was based on age.

EECC v. Sandia Corp., 639 P.2¢ 588 {10th Cir. 198C). 1In the

Sandis case, as here, the employer undertook a reduction in

force in order td lower its personnel costs., Sandia's purportedly

objective system for ranking employees to be terminated was

found to be illcgally biased against its older workers.

This practice, also undertaken 2t Xerox, along with Xerox's
protection of young workers from RLFP, provides a strong case
that Xerox's preforence was for young workers. The fact that
young workers earn less money does not make the action legal.

It is not a "factor other than age® when the higher pay of
older workers in inextricably bound with their age. Geller
v, Markham, and other cited cases, supra.

As the agency charged with enforcement of the ADEA, the
Commission has an obligation to be involved in important cases
to the extent that it can help shape the development of case law
and can Insure that victims of illegal age discrimination are
afforded appropriate relief. Although the number ZE persons

in the prospective class is small here, the issue &f forcing
older workers out in order to save money is an important one

of topical interest and wide implications in American sccioty.

In addition, allegations of age discrimination by Xerox have
been highly visible. The Commission’s investigation and
tetter of Violation, along with the private lawsuit against
Xerox, have been widely reported in newspapers around the
country. During our investigation and conciliation we have
received frequent bipartisan congressional inquiries as to
the progress of our action in resolving the allegations of
age discrimination against Xerox.

Based on the evidence that Xerox developed and implemented a
deliberate corporats policy which resulted in a pattern of
wilfull violations of the Age Discrisinstion in Employment
Act, and upon the unwillingness of Xerox to conciliate within
the requirements of the Act, we recommend that the Commission
approve the filing of the attached complaint.
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e\ U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
& ™ 20507

ashington, D.C.
\¥/

February 5, 1987

Christina B. Clayton, Esquire

Asslstant General-Counsel

Personnel and Environmental Health
& Bafety

Xercx Corporation

P.0. Box 1600

Stamford, Comnecticut 06304

Rer EEOC v. Xerox ration
Dear Ms. Clayton:

We have received your letter of January 20, 1587. You
feel we had hed & ive agr t at our meeting on
January 14, 1987. It i{s the Commission‘'s understanding,
based upon your letter, that Xerox wili sg-ee oniy to a
tolling of the statute with regard to the individuals who
have complained to the Commission and whose claizs are being
represented by us for purposes of conciliation, Im return
for this agreement, Xercx would, as soon as practical, but
within three months, submit to the Commission the Information
that we requested in our letter of September 11, 1986,
provided that the information requested iz deemed by Xerox to
be relevant, and such information §s allowable under Rule 26
of the Pederal Rules of Civil Procedure (P.R.C.P.}.

with regard to the meeting which was hald oo January
14th, it was not our understanding that any tentative
agreement had been reached. It was our understanding that
you and the other Ieraox representatives would return to
Stazmford and inquire from higher manggement whether it would
be willing to agree to a2 general tolling of the Statute while
conciliation efforts continued. IXf Xerox was willing to
agree to that contingency, the Commissiocn would provide the
names of approximately 100 former Xerox employees. IXerox
would, on a "rolling”® basis, (to be compieted within 3
months} provide the Commission with the information requested
in our September 11, 1986 letter, provided the information
requested was allowable under Rule 26, P.R.C,P. Upon receipt
of this information, and any other position statement or
information provided by Xerox, the Commission would analyze
each claim and faciiftate further discussions with Xerox on

those claims and on the various practices which the
Commission believes violatc the Age Discrimination in
Erployment Aet (ADEA), .

Your lstter makes It clear that there were different
understandings reacbad at the January 14th meetinh. TYou,
al80, appear to have clarifi#d your position ap that meoting
by insieting upon unilateral determination by Xerox of
whether {nformation requested by the Cormigsion is relevant.
It was specifically asked at the meeting whether the acope of
your dstermination to send ths information requasted was
limited to the parameters of Rule 26, F.R.C.P., The response
to the question was “yes.” -

This supplementation and Xerox's refusal to agree to a
general tolling iliunstrate why it ayr=ars that further
conciliation efforts will be futile. At this point, we
belleve it will be belpful to capturc in this cne letter the
Cozmission's view and positicn on the processing of this
charge to datae.

On February 7, 1984, the Commission issuved a letter
commencing a directed investigation into possible ADEA
vioclations. This {nvestigation was triggered by a large
nuzber of charges that had been filed with tha Camission
around the country by individuals claiming to be adversely
affected. Those alleged violations revoived arocund Xerox's
series of progranms designed to reduce through voluntary and
involuntary means its labor force (RIFs).
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The Coomisaion conducted its investigation recogniz
that the Statute of Limitations was runnigq on all M&vg::ax
claims. %o conduct its investigaticon, the Commission had
included a detailed request for informaticn in its Pebruary
Ttk letter. 7The Commission received scme non-statistical
general informationm on charging parties and policies in
March, 1988, Xerox di2 not provide the crucial statistical
and computerized data requested by the Commission at that
time. Xerox complained about the volume of that information
and epecified that it would take & minimum of 26 weeks to
provide that information to the Cosmission. ’

When scme of that information was produced by Xerox ia
July of 1984, it was critically imcomplets. Despite
assurances by Phil Smith and others fro= Xerox that it
contained all of the codes necessary to analyze ths
{nformation, family job codes were missing. Lower level
Xerox personnel verbally confirmed that they knew that all of
the information (inciuding the family job codes) was not
produced, It was not until September, 1984, that Xerox
supplicd readable comp . ¢

- During the time the Commission was experiencing the
.frustration of ascertaining the completeness of the

- {nformation provided by Xerox, and trying tc analyze that
{nformation, it aleo Interviewed the charging parties and a2
jarge number of other former Xerox personnsl, Including an
individual who assisted in the designing of the reduction iIn
force plans, Their collective test indicated that the
RIFs were implemented in an overwhelmingly involuntary
fashion, and were designed to hit older workers the hardest.
fhe Commigsion obtained coples of memoranda, one of which was
' presented to Xerox, which indicated that the prograxs were
aimed at replacing longer tenured, higher paid exployees of
Xerox with lower cost new hires.

The Commission analyzed all of the information that
Xerox had provided pursuant to the Commiesion’®s infitial
request for informatlonm. Our analysis revealed &
disproportionsate i{mpact on protected age group mesbers. both
with regard to voluntary and involuntary terminations.

The above specified information from witnesses and
Xerox, the fallure of Xerox tc provide all of the information
specifically requested by the Commission {particularly the
Comninssion request for the names, addresses and telephone
auzbers of all former Xerox employees who ®voluntarily®
resigned from Xercx during the period of time covered by the
Commission's request), the receipt of misinformation
concerning the conpletancss of the information presented by

Xerox, along with the quickly paesing statute of limitations,
led to the icsuance by the Commission of & Letter of
violation on April 19. 198¢.

Xerox should note, and this point is important, the
ievel of proof in an lovestigation is "reasonable cause® to
believe that discrimination exists., This burden Is an
administrative one and §s a significantly lesser burden than
that {mposed by a trial court. This burden was satisfied by
weighing all aspects of the investigation that wis completed
within the time frames with which the Commission must compiy
to avoid sacrificing any potentfal claimant's righte.
Xerox's own actlons, Inactions and delays contributed to our
€indings.

Purther, the Cormission wants Xerox to be abundantly
clear on what was found, The Commission has founu that Xerox
engaged in a series of programs which violated the ADEA by
{nvoluntarily {or with the use of undue influence) opersted
to disproportionately termlnate emzloyees over the age of
forty, and most particularly those over the age of fifty.
These programs ere diverse. The Comnlsslon does not know all
of these programs because of the restrictions Imposed by
Xerox on what information it would release to the Commission.
However, the Commissicn has rcasonable cause to believe that
there are several such programs. These prograzms have
digcriminated in their aim and in their implementation.
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We continue to regard the igsues here to be those of a
pattern and practice of age discrimination, ratker than a
series of Individual events. We regard the complaints of
individuals who have come to our attention to be examples of
policies and widespread practices that originated at Xerox
Headguarters and were irplemented in local facilities
nationwide.

The Comnission has not placed any artificlal lizitatios
op the time period during which Xerox has engaged in thess
practices. Any supposed limitation has been created by
Xercx. It is without foundation, and not the result of
anything the Cozmission has proffered.

we feel that we have made amplo attempts to conciliate
ocur findings. We held several meetings with Xerox in 1984,
during which Xerox was permitted to present its position and
view of its RIP programs. We listened, comsidered what was
presented, but heard nothing that would justify altering our
findings. Specifically, the Company‘s presentation on
September 12, 1984 was overly simplistic and drawn against
only two broad categories of agé groups. The presentation
solidifted our finding that there ware prograzs {eg., the
bridge to retirement program} which were clearly, by
definition, aimed et older workers, and which were
irplemented in a discriminatory fashion. Xerox's position
concerning the *voluntariness® of the programs vwas in direct
contradiction to bundreds of interviews of former employees.
Moreover, Xerox's refusal to provide the Commission with the
nemes of ®voluntary RIPs® Jent further incredibility to
Xerox's position. We firmly believe that a good many, if not
most of these *voluntary” terminatioss wers not voluntary,
but ware {nvoluntary.

we held additional mcetings, and telephone conversatlons
with representatives from Xerox. Ina last effort to resolve
this matter, the Commisslon offered to provide the names of
potential victims, in exchange for certain informaticn
pertaining to them and similarly situated individualg and a
general tslling of the Statute, This has been rejected by
Xerox. Xerox has said it refuses to conciliate om the
syoluntary Rif program.® Moreover, Xerox continues to Insisat
that there i8 no issue of pattern and practice
discrimination, but merely, perkaps, isclated instances,

In a nutshell, for conciliation purposes omly, the
commission insists upon Xerox making offeras of reinstatement
to the persons for which the Commission is willing to provide
names who were adversely affected by Ierox's policies, making
back pay arrangements to these individuals, adjusting pension
and other benefits, and eradicating all policies and
practices which cperate to involuntarily teorminate protected
age group workers, We would also insist upon & ganeral
tolling of the statute of limitations for all victims since
March 31, 1983, We, again, offer these parameters to Xerox.
If within £ive {5) days of the receipt of this letter, Xerox
has not accepted these genaeral terms, we have

no alternative but to deem conciliation to have failed
pursuant to Section 7(b) of the ADEA, and Systemic Litigation
Services will sesk authority from the Commissionsrs to file

suit.
8ipcerely.
Qoo
s X, Pioney

Assoclats General Counsel
Systemic Litigation Services
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ATTACHMENT B
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ATTACHMENT C

CSO FIELD STRUCTURE

TJASK FORCE

o OBJECTIVE
- CENTRALIZED/CONSOLIDATE CUSTOMER SUPPORT FUNCTIONS (ADMIN,,
WORK SUPPORT, FIELD TRAINING, EQUIPMENT CONTROL, AFTER SALE
SERVICES) OUT OF BRANCHES AND INTO 10 REGION CITIES.
o PILOT IN DALLASIN 1983, NATIONAL LAUNCH IN 1984/85,

o ON GOING SAVINGS ... $26 MILLION (HEADCOUNT REDUCTIONS AND RIFFING
HICHER PAID/MORE TENURED PEOPLE WITH GRADE 3 ENTRY LEVEL)

o ONE TIME IMPLEMENTATION COST ... $30 MILLION (CONTINUANCE,
RELOCATION, TRAINING)

o NET SAVINGS/COST:

1953784 1985 1936
§ (15.8) $ 5.3 $ 25.0

o LOW COST CITIES ALTERNATIVE RESULTS IN ADDITIONAL ANNUALIZED
SAVINGS OF §9M. THIS RESULTS IN 85% INEXPERIENCED PEOPLE VERSYS 35%
UNDER THE REGION CITY PROPOSAL,

o REMAINING BRANCH ORGANIZATION WOULD BE SALES/TECHNICAL SERVICE.

11/11/82
DY i:8:cb

Bdhibit "E* - page 1
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SUSIRISS SYSTEIMS GROUP
1983/1254 QPERATING PLAN
MARPOUIR PEVIEW
THZMES

SUBSTANTIAL HZADCOUNT REIDUCTIONS TAKEN, ESPECIAMLY IN
REPROCRAPRICS.

RIFROZRAPHICS ACTIONS RIPRESENT 16X EIADCOUNT REDUCTION
SINCE 1921; PRODUCTIVITY GRzA7zR THAN THAT Lcvel DUt To
FFSETTING VOLUME GROWTH.

ACTIONS TAKEN INCLUDZ 25Q RESTRUCTURE, LOW COST HIRES
RIRINE LIMITATIONS.

FURTHEIR PRODUCTIVITY PLARRED FOR 83/84 - 18SUE IS
REALISM OF FURTHZR TASKS BEYOND THOSE PLANNED.

GTHIR  BUSINISS GROWTH MUST BE EVALURTED ON A
BUSIREISS-8Y-3USINISS BASIS AND APPROPRIATt .DZCISIONS
RZACHED. .

FURCTIONAL HZADZOUNT LEVZLS MIRROR OVERALL REDUCTIONS.

- r————

Exhibit "E" - page 5
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YERGX CONFIDENTIAL

S o rm—e .

ﬂ"'_c‘/\ Xerox

o
:
by

[manroven pranning nocm

REVIEW YOUR REVISED MANPOWER CEILINGS, WHICH REFLECT ACHIEVEMENT
©F A 0570 1.0 TARCET RATIO BY SEPTEMBER J3, INSL

DETERMINE AN ORGANIZATIONAL STRUCTURE, FOR YOUR RESIZED BUSINESS,

TMICH ALLOYS YOU TO MAINTAIN QUALITY, COST EFFECTIVENISS AND

SCHEDIALE

« [uaaceuent ]

PARTICULAR ATTENTION SHOULD BE FOCUSED ON ELIMINATING LEVELS

OF RANAGEMENT AND INCREASING SPANS OF CONTROL.

». bmﬁu&t commsﬁmn.s] .

CONSIDER  NECESSARY STAFFING LEVELS AND GRADE LEVEL

DISTRIBUTION IN EACH CENERIC JOB FAMILY, ¢.3, NUMBER OF FOREMAN.
ENCINEERS, EXPEDITORS, SECRETARIES, ETC. ’

INTIFY AND LIST YHE SKILL REQUIREMENTS FOR POSITIONS IN THE

 NEX/RESIZED ORCANIZATION. THESE REQUIREMENTS SHOULD INCLUDE

TECHNICAL, ADMINISTRATIVE AND MANAGERIAL SKILLS AS APPROPRIATE.

SELECT EMPLOYEES IO STAFF POSITIONS/REQUIREMENTS IN YOUX
NES/RESIZED ORGANIZATION. ‘

+ CONSIDER EMPLOYEES:
¢ SKILL KNOWLEDGCE, UNIQUENESS AND FLEXIBILITY
o PAST EXPEZRIENCES AND EDUCATION
- IN ADDITION, FOR MANACEMENT POSITIONS ALSO CONSIDER EMPLOYEES:
& HUMAN RESOURCE MANAGEMENT/ADINISTRATIVE SKILLS
& ABILITY TO ACHIEVE RESULTS IN COST EFFECRYE MANNER,
DENTIFY EMPLOYEES YOU WOULD PREFER TO SEE LEAVE THE COMPANY ¢.g+
SEAK/MARCINAL PERFORMERS, LIWITED GROTIH POTENTIAL, LACK
OF/LIMITED SKILLS NECESSARY IN RESIZED ORCANIZATION, ETC.
« DEVELOP CONSTRUCTIVE, NON-TMREATENING, PLANS 10
ENCOURACE/COACH THESE IDENTIFIED EAPLOYEES TO CONSIDIR
VOLUNTARY REDUCTION IN FORCE.

- FYPLAIN THE DIFFERENCES BETR EEN VRIF AND RIF OPTIONWBINEFITS

N33 Private
g} Dals
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XEROX COY;‘F;IGE{H\AL

’ (t\ Xerox"

Private
Data -

[ MANTOVER PLANNING noct'!ﬂ

" DLYELOP YOUR PRELIMINARY REDUCTION N FORCE {RU) LIST USING THE
PERFORMANCE/SERVICE MATRIX, .

SCRUTINIZE YOUR RIF LIST TO REAMOVE ESSENTIAL EMPLOYEES, u.. THOSE
YOU KEED TO RUN THE RESIZED BUSINESS {AS IDENTIFIZD IN STEP

= REVIEW YOUR LIST OF l”t\’ﬂkl. EVUPLOYEES AND DOCU&\KNT THER RIF
EXCLUSION AS "CRITICAL SXILLS™ “HICH POTEINTIAL® OR "RECINT NEW
COLLECE HIRE".

REVISE YOUR PRELIMINARY RIF (DEVELOPED STEP € LT TO Cmﬂ
FOR YOUR REMOVALS INSTEP Y. -

& Inmnc:uml ’

« INSURE AFPROPRIATE NUMBER OF MANAGERS MAVE B8EEN IDENTIFIZD TO
REFLECT ELIMINATION OF ORCANIZATIONAL LEVELS AND. INCREASE
SPANS OF CONTROL. SURPLUSED MANAGERS Will Bf - EITHER
REASSICNED/DOWNCRADED OR RIFED BASED ON -GUIDELINES AVAILABLE
FROM YOUR PERSONNEL MANACGER,

- YOUR RESIZED ORCANIZATIONAL STRUCTURE TTLL BE REVIEXED SY
SENIOR DIVISION MANAGCEMEINT TO ASSURE APROPRMT; WAC!SIEN‘I'
REDUCTIONS HAVE BEEN PLANNED. .

s [ivoiviouat conTrisutors)

« INSURE APPROPRIATE NUMBER OF INDIVIDUAL CONTRIBUTORS - BY
VARIOUS CENERIC JOB FAMILIES - HAVE BLEN IDENTIFIED.

FOLLOVING THE VOLUNTARY REDUCTION IN FORCE APPROVALS, DEV!LOP
YOUR OFFICIAL RIF LISY, CIVING APPROPRIATZ CONSIDERATION TO THE
PERFORMANCE/SERYICE AMATRIX, CRITICAL SKXil13, HIGH POTENTIALS,
RECENT NEW COLLEGE HKIRE EXCLUSIONS AND  PROTECTED CULASS
REPRESENTATIONS.

SUBMIT YOUR FINAL RIF LIST TO DIVISION PERSONNEL FOR CONSOLIDATION
AND MANAGEMENT REVIEW/APPROVAL.
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& WELL EDUCAYED BUT TEND TO BE OVER-SPECIALIZED BY PUNCTION

HIGH EXPBCTATIONS )

Dt eend wan,os

STRATEGIC PLANNING FACTORS

C2 1N PARTS OF THE REPROGRAPHICS BUSINESS

MONROR COUNTY

A AVERAGE AGE
«  MANUPACTURING ZXEMPTS/HOURLIES LY I
»  ENGINEBRING EXEMPTS (1]
« V3, TOTAL U.S. OPERATIONS 3%
. VST b}

AVERAGE AGE MAY INCREASE AS A RESULT OF 1981 RAF/JHIRING
CONSTRAINTS

BAED ON XEROX DRAMATIC GROWTH AND MANAGEMENY PHILOSOPHY

SUPPORTEN BY 11GI| PROMOTION RATES (APPROXMAATELY 23% IN WS, :
1989 AND 191)) AND tUGH PAY : ror

’.ﬁ“;ﬁ Remoy
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SKILL REQUIREMENTS OF THE MATERIALS COST ENGINEER
TO EFFECTIVELY SUPPORT MNEW PROSRAMS UNDER

ASSOLUTE COST COMTROL
(CONTIRUED)

¢ RGE LEVELS IN PE AND PCE ARE A CONSTRAINT 1M HANDLING
itk ROLE

- US PE AHD PCE MECKANICAL AVERAGE AGE OF 54+

T
- 7KEW BLOCD WZEDZD, PARTICULARLY I MECHAMICAL
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JORETIREMENT ELICIBLE magm

. manths of pay. All employses sligidle for retirement under the 10/6/82 VRIF
- should give sarious comiderstion to their future plane In light of this
wt%ﬂlmm In turn, will sccept and spprove virtually sil epplicstions far
“ L]

?O.ALLG!ARXG‘\MM.

This growp should understand s mesisge similer to the above, Le., substantiel salary
continuance vis the VRIF may not be offered sgian. in addition, It should be mude
claar that the grade 10 snd sbove population will be affécted significantly by the
pending RIF. Each individual should understand that there s IRIF jecpardy end
thet management will accept and approve virtually all spplications for the VRFF.

Racorwrended Process: Each ssnior stafl manager should enemble the sbove
populstions (separstely or together} to discuss the
sbove. AL mansgement discretion, individual
"encoursgement® sessions may be held. In all camn,
individusls with questions or concarns should be
handled by the sppropriste mansgsr or referred ts
Personnel. . ’
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ATTACHMENT D

EDUCTION IN FOR

EXEMPT ANALYSIS
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ATTACHMENT E

¢ e — st —— - cer o e ew me .-

FEROK CONFDERTEL

XERK intemat Memo
) RECEIVED
* - : /SEP 22 BR
D. M. Refd J. 3. Peley LT KEARN:
Vice Presidext ’
NG Persoszel
¥108 84212 137¢
L [}
CXARLES A. LIKDER ()
b < Septaader 16, 1913

Charles Linder was & Senfer Accounting Anslyst ia
the OO mxnuu:‘n&:: organizstica. Me iz
2 years of sge with 14 yeays of service,

Ke volunteered for the Yolunt Reduction Ia Perce
{VRIF) and left August 27. 1Ia bis letter, de stated
e vas energeticelly edvised to sccept the YRIP
becsuse he was told he was wvulaerable. Mo alse
felt the “Orer § Yesr™ rule vas besisg replaced azd
we sheuld do mere for those over SO years of age.

As you Imov, RMG hss gone through & sigaificast
resizing to {aclude 8 volumtsry and involuatary
Redugtion In Force (RIF}. TRe OMC Coatrol/Plaaaiag
function hss deen reduced froa 24 te 14 sincs
Jazugry 3, 31982, Linder was stack rankad sz ths
lovest exespt within OO Control asd was placed ea
the initisl lavoluntary Reductica Ia Force {IRIF)
15sc. Me was tolé he would de vulane;
e wvas In ¥The Grid I cal] ["3" pe
T. 088 years of service}. 1ight o

Gur_cuts, eT wo! Bsve been placed o our
f4na) Xl'-g.5 hey : QY8

The VRIF for those vhe were 51% years of sge vith
8 years of service received an additional 3 soaths
and could take § pay over time te gssist them ia
bridging to retirement. Since this vas an umnr
over the IRIF benefits, ve 414 comsunicate to people
the differences s2d apprised those vho ve felt were
valnereble. They vere tald, Rewever, the IRIF 1ist
could not de finslized uatsl ve hed sll the VRIF'y
aed until it was spproved by bosh KM 224 Corperste
senier samsgesestg.

RECE vy

R sE’tXBQ
O 2ep
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XEROX CONFIDENTAL

.D. M. Reld
Page 2

Linder 814 chosse The YRIF nand received 13 mcaths
of salary contizuaticz. Hs Bas tsken & psy sver
30 soaths and will Dridge to retireseat. .

You kuev the reviev process we west threugh ss well

as our sessitivity te sge and service isations}
hovever, this process vas not cennunicated te his.
Therefors, e caz understand his feeliag thst the Over
$-Yesr Bule asd our semsitivity te ever $0°s kas
changed. It is mufortunste that he ss well as others
Rave left either voluntarily er iavel arily: b .
the magnitude of our cuts has required it.

$ have attached & repe' sed respasete Linder from
D. T. Kearns. If ;cﬂ Asve questions, plesse lot B¢

. -
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ATTACHMENT F

— EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
FATOMS WASHINGTON, D.C. 20506
‘ '

v

Letter of Violation

1 issue, on behalf of the Commission, the following findings
as to the compliance of Xerox Corporation with the Age Dis-
crimination in Employment Act (ADEA}, as amended.

The Commission has determined that the Xerox Corporation has
discriminated against individuals named, and yet to be named, in
violation of Section 4(a) of the ADEA by following em-

Ployment policies and practices which discriminate againse
asalaried employees and former employees within the protected

age group from 40 to 70. These policies and practices {include,
but are not limited to, selection of employees for termination on
the basis of age.

Section 7(b) of the Act requires that before imstituting any
action the Commission shall attempt to eliminate the discrimi-
natory practices alleged and to effect voluntary compliance with
the requirements of the Act through informal methods of concili-
ation, conference, and persuasion. Section 7{e)}(2) of the

Act provides that the statute of limitations period which is
applicable to Comnmission enforcement will be tolled for up to
one year after conciliation is begqun.

‘This determination will serve as notification that the Commission
is prepared to commence conciliation in accordance with §7(b).
The period during which the statute of limitations ias tolled,

8s provided in §7{e}{2), begins upon issuance of this letter.

It is the policy of the Commission to notify the persons
aggrieved by the violations which are the subject of this
determination of their independent right of action under the
ADEA. However, we plan to withhold guch action for at least
10 days in order to provide you with an opportunity to discuss
this matter further. Carlton Preston, a member of my staff
with whom you have already met, will be contacting you shortly
to arrange a2 meeting to begin conciliation.

On behalf of the Commission,

cs N. Fxnney
Asgociate General Counsel

Date
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P.0.80x 1600
Stamford, Connecticut 56304
203 329-8700

Qtfice of Generai Counset

EXPRESS MAIL

February 20, 1987

James N. Finney, Esquire

Associate General Counsel

Systemic Litigation Service

U.S. Equal Employment Opportunity Cammission
Washington, D. C. 20507

Dear Mr. Finney:

The short answer to your letter of February 5, 1987 is that Xerox does
not accept the terms of conciliation that you propound.

As we have stated time and again, Xerox has no policy of age
discrimination and has engaged in no age-discriminatory pattern or
practice. For that reason, we cannot agree to a general tolling of the
statute of limitations nor can we agree to eradicate policies and
practices "which operate to involuntarily terminate protected age
group workers.”

We recognize the possibility of individual incidences of discrimination
given the number of managers that Xerox has and the degree to
which operations are decentralized. We have expressed to you since
November of 1984 our willingness to investigate individual charges,
discuss them with the EEOC, and take individual corrective action
where appropriate. At our last meeting, we offered to toli for six
months the statute of limitations applicable to these individuals in
order to facilitate the prompt resolution of their daims. You have
repeatedly refused to take the first step, which is to give us 3 list of
names.

We request one last time the names of these individuals and the
opportunity to conciliate their claims. Asyou are well aware, some of
the claims are almost four years old, and if the individuals are truly
aggrieved, they have been waiting too long for redress.

{ shall save for another day a recital of the many misstatements of fact
and mischaracterizations concerning the long history of this
proceeding that your letter contains.

Very truly yours,

Chownhow $. aa7
Christina E. Clayton

Assistant General Counsel
personnel and Environmental Health & Safety

CEC/ht
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Xarox Corpovation
2.0.80x 1400

Staemford, Connectiant 06,
203 1288700 ATTACHMENT G

Ctfics of General Counset

July 23, 1986

lames N. Finney, Esquire
XEROX Associate General Counsel
?)cstemic Litigation Services
.S. Equal Employment Opportunity Commission
Washington, D.C. 20507 -

Dear Mr. Finney:s

| am writing in reply to your letter of july 14, 1986, which we
received on July 18, 1986. Your letter and the conclusions that you
state the Commission has reached are a surprise to us and, we
believe, are inconsistent with what has actually transpired in this
matter.

In order to assist in darifying our positien, | believe that it would
be helpful to summarize the chronology of prior events:

® in February, 1984, Xerox received from the EEOC a letter of
investigation into alleged violations of ADEA. This letter
requested voluminous documentary and computer data
relating to the calendaryears 1980 through 1983.

¢ In Mérd\, 1984, Xerox met with EEOC representatives to dari
the scope of the investigation being undertaken by the EEQ
and to reach agreement on the data to be supplied by Xerox.

® inlate March and early April, 1984, Xerox began to produce to
the EEOC the agreed upon materials, including many
documents and the initial set of computer tapes.

e On April 19, 1984, and before Xerox had completed its -

production of data, the EEQC issued a Letter of Violation
under ADEA and started the statutory process of conciliation.
While we were somewhat dismayed that the EEOC would
issue an LOV before the EEOC had an opportunity to review
the data being supplied by Xerox and to listen to our side of
the case, we agreed to participate in the conciliation process
and to complete the submission of data.

® Throughout the time period between May and August, 1984,
there were various written and telephonic contacts between
the EEOC and Xerox. Xerox completed its submission of data.
There was a meeting to assist the EEOC in analyzing the
computer tapes. There was one conciliation meeting at which
the EEQC indicated that it had anecdotal evidence relating to
the 1980-1983 time period. Xerox asked for information and

offered to investigate such individual cases. .
RECEIVED,
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e In September, 1984, a full day meeting was held with EEOC

representatives, including yourself, at which Xerox present
information about the personnel activities in question and a
statistical analysis of what actuatly happened. The EEQC
presented its preliminary statistical analysis and provided
Xerox with one Xerox memorandum abiout which the EEOC
XEROX was concerned. This discussion was limited to the years 1980-
- 1983. Subsequent to the meeting, Xerox provided to the EEQC
an explanation of the memorandum about which the EEOC

had expressed concern.

e Subsequent to the September meeting, the EEOC fequested
that Xerox provide the names of all persons who participated
in voluntary reductions in force in the years 1980-1583. Ata
meeting in the EEOC’s offices in November, 1984, Xerox
informed you that we would not provide such names and
explained why we took this position. The EEQC at that
meeting agreed to provide Xerox cg‘rompﬂg with information
\\ on approximately 100 cases in which individuals had indicated
to the EEOC that they felt age had been a factor in their
termination. Xerox agreed to investigate these cases and
meet with the EEOC to discuss them. This wasthe last meeting
between Xerox and the EECC.

e In january, 1985, in a telephone conversation, the EEOC again
reiterated its intention to provide Xerox with information
about approximately 100 individual cases. There was no’
further contact until January, 1986.

o {1In january, 1986, in a telephone conversation, the £E0C again
reiterated its intention to provide Xerox with information
about approximately 100 individual cases. Commission
Counse! informed Xerox for the first time that these cases
were “outside the Lusardi time frame, that is after March 31,
1983.* The Xerox response was that this was a3 new subject
matter which we would have to consider upon receipt of
details from the EEOC. There was no further contact until
receipt of your letter on July 18, 1986.

several conclusions flow from the chronology described above:
e Xerox has never been requested to provide data,

documentation or to explain its position for the years 1984,
1985 or 1986 and has not been given the opportunity to doso.
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® Except for the January, 1986 telephone call, all discussions
between Xerox and the EEOC have been limited to the years
1980-1983. ’ : :

The basic point is that, during our conciliation proceedings
covering the period 1980-1983, Xerox was never told by the EEGC
until the January, 1986, telephone call that the 110 <a5e$ to which

ou now refer actually encompass a “post-lusardi” time frame,
;erox has repeatedly informed the EEOC that, given sufficient
information, it wou! investigate and address individual daims of
terminations presented to it by the EEQC. We are still ready to do
50 with respect to the new daims you mentioned. ! called your
office on luly 21, 1986, to setup a meeting and am awaiting your

response,
o
ilip €. Smith
ssistant General Counsel
Personnel and Corporate Affairs

PES/ht!

Sincer
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION,
Civil Action No.
Plaintiff,
v. COMPLAINT

THE XEROX CORPORATION, a
New York Corporation

Defendant.

e o et e et e vt

COMPLAIRT

JURISDICTION AND VENUE

1. Jurisdiction of this Court is invoked pursuant to 28
U.5.C. Sections 451 and 1345. This is an action authorized and
initiated pursuant to 2% U.S.C. 626{b) of the Age Discrimination
in Employment Act of 1867 as amended, 29 U.S.C. 521, et seq.
{ADEA} incorporating by reference Sections 16(b) and (c} and
17 of the Fair Labor Standards Act of 1938, as amended, 29
U.S5.C. 201, et seq.

2. The unlawful employment practices alleged below were
and are being committed within the State of Now York and the
in the Southern Judicial District of New York.

PARTIES

3. Plaintiff Equal Fmployment Opportunity Commission
{EEOC) is the agency of the United States of America charged
with the administration, interpretation and enforcement of
the Age Discrimination in Employment Act, and is expressly

authorized to bring this action by Section 7{b) of the ADEA,
2% 4.5.C. 626{b}, as amended by Section 2 of Reorganization
Plan No. 1 of 1978, 92 stat. 3781, as ratified by Public
Law 98-532, effective October 19, 1984.

4. At all relevant times defendant, the Xerox Corpota-
tion and its subsidiaries {Xerox}, has continuocusly been
and is now a New York corporation, doing business in the
State of New York and is now subject to the provisions of the
ADEA.

5. At all relevant times defendant continuously has

been and is now an employer engaged in an industry atfecting

commerce within the meaning of Sections 11{b}, {g} and (h}) of

the ADEA, 29 U.S5.C. Sections 630(b), (g} and {h}.

Qn_rar An~--
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6. Prior to the institution of this lawsuit, the
EEOC's representatives attempted to eliminate the unlawful
employment practices alleged in this complaint, and to effect
voluntary compliance with the ADEA through informal methods
of conciliation, conference and persuasion within the meaning
of Section 7(b) of the ADEA, 29 U.S5.C. 626{b}. All statutory

prerequisites to suit have been met,

STATEMENT OF CLAINMS

7. Since April 1, 1983, and continuously up to the present
gine. the Defendant Xerox Corporation has wilfully engaged in
unlawful employment practices in violation of Section 4(a) of
the Age Discrimination in Employment Act, 29 U.S.C. 623(a}.

8. The Xerox Corporation has followed employment
policies and practices which have illegally discriminated
against its salaried cmployees and former cmployces, aged 40 to
70. The illegal policies and practices implemented by Xerox
include, but are not limited to. selecting employees for
termination and forced early retirement based on their age.

9. The former employees against whom Xerox has wilfully
and illegally discriminated on the basis of age include, but
are not limited to: William Albertson, Diego Baca, Prancisco
Barletta, Sarah Barnes, Joseph Bartell, Robert Barz, Jack
Blankenship, James Bovitz, Lean Brady, Richard Bronson, George
Brown, Sally Butler, Robert Cameron, Ronald Caselli, Floyd
Caskey, Walter Cayeaux, Eraldo Chiecchi, Joseph Cometa, Reynaldo
Deary, Anne Drucker, John FPlahive, Berwan Fleishman, David Pox,
Bernard Franék, Jon fréckleton, Diane Goff, John Ggsnell, Bar-
bara Gravely, Robert Hall, Merrill Haug, Mary Elizabeth Hunter,
william Rarlsen, Robert Luchette, Kenneth Mrowiec, Rolando Munoz,
alphonse Oliveri, Tom Ossenford, Patrick Powers, William Previdi,
Robert Rankin, John Scafetta, Charles Schubert, Joseph Simonelli,
Robert Thompsén, John Tortell, Ralph Tuzi, Aathony Vito, William
watkins, and Robert Weiler.

10. The effect of the policies and practices complained of
in paragraph 8. above has been to deprive illegally its employees
and former employees, including those named in paragraph 10.,
of equal employment opportunities and otherwiss adversely

affect their status as employees because of their age.
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11. A judgment restraining violations of the ADEA and
requiring the retroactive making whole of employees who have
suffered as a result of age discrimination is specifically

authorized by 29 U.S.C. 626(b} and 29 U.S.C. 217.

PRAYER FOR RELIEF

12. WHEREFORE, The EEOC respectfully prays that this Court:

A. Find that the Xerox Corporation has viclated the
ADEA following policies and practices which discriminate against
its employees in selecting them for termination and forced early
retirement on the basis of their age;

B. Grant a permanent injunction re;trainlng Xerox
Xerox, its officers, agents, Successors. and all persons acting
in concert with it, from engaging in any employment practice
which discriminates because of age;

C. Order Xerox to institute and carry out policies,
practices and affirmative action programs which provide equal
employment opportunities for persoms who are forty years of age
or more, and which eradicate the effects of its past and
present unlawful employment practices:

D. Grant a judgment requiring Xerox to pay appropriate
back pay and an equal sum as liquidated damages, in amounts to
he proved at trial, to persons adversely affected by the unlawful
employment éractices described herein, namely the persons
listed in paragraph 9. above;

E. Order Xerox to make whole those persoms listed in
paragraph 9, and all other persons adversely atfected by the

unlawful employment practices described herein, by making
contributions to retirement benefits and insurance bencfits,
by reinstating employees. and by other appropriate injunctive
relief necessary to eradicate the effects of its unlawful
employment practices.

F. Grant such other reliet which the Court deems proper

under the circumstances; and

G. Award the EEOC its costs of this action.
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JURY TRIAL DEMAND
The EECC requests a jury trial on all questions of fact

raised by its complaint.

Respectfully submitted,

JOHNNY J. BUTLER
General Counsel {Acting}

JAMES N, FINNEY
Associate General Counsel

LEROY T. JENKINS, JR.
Assistant General Counsel

KAREN H, BAKER
Senior Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

2401 E Street, N.W.

washington, D.C. 20507

202/634-6003

QATE
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Mr. THoMAS. Senator, every single presentation memorandum or
transmittal memorandum makes its best case. They tend to be ad-
vocacy pieces. These memorandums have gotten me into major liti-
gation where I've been taken for a ride, where I've taken a bath.
They've gotten the Commission in major litigation where we have
been taken for a bath. Okay?

I cannot, nor do I expect each of the other Commissioners to
simply accept each one of these memorandums on face value. They
are a part of our deliberative process. And I would suspect that if
the Commissioners feel that we are going to be grilled on each one
of these 700 decisions that it will have a tremendous chilling effect
on that deliberative process.

The CHAIRMAN. And then when did the vote occur?

Mr. Taomas. I think sometime subsequent or maybe even before
this memorandum.

The vote was subsequent to or during the time period that this
was either being written or subsequent to it. But each of the Com-
missioners had been briefied informally on this during, I think, a
period of about a month before that. It was an important case. It
was one that I wanted to make sure that each of the Commission-
ers had time to consider. It came up to us on a very short notice.
And it was not one that I was aware of until the very last minute.

Mr. Suanor. For the record, Senator Melcher, the memorandum
from the Office of General Counsel, which is the two-page transmit-
tal memorandum, is a different document from the 16-page presen-
tation memorandum. It is very likely that the dates are different
on those and that the presentation memorandum was before the
Commission and it had a chance to look at that in advance of the
two-page general counsel memorandum.

You were reading, in other words Senator Melcher, from a docu-
ment that was probably before the Commission at an earlier time
than the time frame you thought.

Incidentally, I might mention that on page 10 of that presenta-
tion memorandum there is a statement by the staff people involved
saying, we fully expect that during discovery we can obtain similar
evidence regarding the post-1983 time period. And that may well
have been what the Commission was concerned about. What is that
evidence; why do you think it is likely? Those sorts of questions
are, of course, entirely within their prerogative.

The Cuairman. Well first of all, not to get this hearing record
today any more confused than it is, the memorandum that I read
from is dated March 24th, 1987. You have referred to just now a
presentation memorandum which I believe would have been pre-
sented on March 16th, is that correct?

Mr. Suanor. The Commission was briefed on it orally March
16th and might have had it prior to that time. I do not know.

Mrs. SiLBerMAN. I may be able to clear this up, Senator.

The memorandum that’s dated March 24th, if I remember cor-
rectly, that two-page memorandum was indeed dated and sent to us
on March 24th. It covered a presentation memorandum which pre-
viously had been the basis of the briefing on March 16th. And one
of the reasons, at least from my point of view, that the case was
voted down was that despite our requests on March 16th that there
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be an enhancement of the information, none was made available to

us.

And then, if I may finish, the actual vote took place by our nota-
tion procedures, and I have a piece of paper in my briefing book
that says that it was circulated on the 25th, due at the close of
business on the 26th, and mine is signed with a note and initial
saying that I actually—although it says March 26, that it came
back to me and it says, per RGS, 3/27. So it was within that 48
hour period.

The CnairmMaN. Now, Chairman Thomas, you said that some-
thing happened very rapidly. What was that something that hap-
pened very rapidly? This is a case that was voted on on March 25th
and March 26th, 1987 involving events that occurred in 1984, or
prior to 1984,

Mr. THomas. No. What I said happened very rapidly, I believe it
was in either early March or late February when we were told we
were going to get this again. Because I had some concerns about
what was going on with this. And I just asked that all the Commis-
sioners be briefed on it, because the request was going to be that
we continue to pursue this case by I think, tolling the statute, or
something like that. I can’t remember exactly what it was. But the
statute of limitation was about to run ocut. And the staff—that was
the action forcing event. And so it was coming up to us on a very
short time frame to consider it before the statute ran out.

That’s what I meant by it was on a tight time frame.

The CuairmaN. Well, nevertheless, it's exactly what I stated.
Evidence was presented by your staff, whether you thought it was
good evidence or not, on March 24th, in this 16-page memorandum,
that says that there’s discrimination—I correct myself—coercion of
some of the employees of Xerox forced into voluntary retirement.

Now in addition to that during this period of time, this memo-
randum happens to say on page 2 that during this entire investiga-
tion, Xerox was uncooperative in supplying requested data. “Xerox
has consistently maintained that its actions were not discriminato-
ry and has refused to discuss its voluntary reduction in force pro-
gram during conciliation.”

Chairman Thomas, what's the Commission for, if it's not to make
sure that you've got all the data in front of you and that you're
looking at all this from the standpoint of whether employee’s
rights have been violated. Isn’t that your mandate?

Mr. THoMas. If the facts were as they were stated in the conclu-
sion, we would have litigated. They were not there.

The CuairmaN. Well then you do agree——

Mr. THoMmas. We do not litigate on conclusions.

The CuairmMaN. Do you agree or not agree that that is exactly
what your mandate is?

Mr. THomas. We do it. I mean we just spent a million dollars on
investigative training despite the budget cuts on the Hill, so as to
train our employees to get the facts.

The CHairMAN. Chairman Thomas, I said at the outset of this
hearing that it wasn’t a happy hearing, and it wasn’t one that this
committee sought at all. It’s one that we had to respond to because
the complaints we are receiving are so significant that they cannot
be ignored by this committee.
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The testimony one of -today’s witnesses does involve this very
case. And that’s the reason that I have pursued it with these ques-
tions. I think that money or no money, the integrity and the very
function of the Commission is under question. I, for one, will vote
to give you your full request for money, but I'm not satisfied that
that’s all that’s needed.

It just seems that whether you get $165 million or $190 million
plus, that you're requesting for the next fiscal year, the real ques-
tion is whether the Commission in operating in such a way as to
protect peoples’ rights—in our case we're only looking at the older
Americans covered by the statute dealing with age discrimination
and employment. I find it a little hard to describe somebody just
over 40 years old as an older worker, but nevertheless that’s the
way the statute describes it.

Mr. THomas. Well, Senator, if I may respond to that.

I do consider it a question on my integrity. And I think it's an
insult to the Commission as an institution. First of all, the individ-
uals who have all these complaints—the organizations, until we
voted the way that we voted on some matters that they were inter-
ested in, did not seek to meet with us to discuss any of these issues,
did not seek to express concerns directly to us; rather they sued us.
They have not sought to work with us. We have always had an
open door policy. We do not change cases to suit employers. In fact,
there are members of this body who have requested us to talk to
some of their employer constituents and all we can promise them is
that we will talk to them, without making changes in our deci-
sions. And we've taken a very hard line with employers. When we
have the facts, we pursue the cases. And it does do us dishonor, the
entire way that this hearing was handled, the accusation and the
insinuations. The one thing that I brought into this job that I
intend to take away from it is my integrity and my name, and I do
not like it attacked.

The CuairMaN. There is a record of a declining number of inves-
tigations. There’s a record of a declining number of cases. That on
its face makes anyone wonder.

Mr. TuomMas. I raised those numbers, Senator. I'm the same
Chairman who resurrected the agency. We take over 500 cases to
court every year. That has never been done in the history of this
Commission. We did it without budget increases, without help from
this body. We automated that agency when there was no interest
in EEOC. We trained when we got no money to train.

Mrs. SiLBerMAN. Mr. Chairman, much of the——

The CHAIRMAN. There has been a declining number of cases
brought under the——

Mr. Suanor. That’s absolutely wrong, Senator Melcher.

Mrs. SiLBerMaN. That's not——

The CHAIRMAN [continuing]. Under the Age Discrimination and
Employment Act.

Mr. Tuomas. That’s not true, Senator. I'd like to—we have the
data.

Mr. SuANOR. We have provided all that data to your staff. That’s
simply not factually correct.

Mr. TroMas. Correct the record on the number of cases filed.
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Mrs. SiLBERMAN. Senator, I had planned if I had been allowed, to
make my testimony, to ask that we could correct the record on
some of both the testimony that’s been made this morning and also
the information in the memorandum that was transmitted from
the staff of the committee which was provided to us this morning.

All of those things are replete with errors which we would like to
be able to correct. I also would like to personally comment on the
characterization of the Commission’s motivation which is ques-
tioned in the staff memorandum and to say that I think that I do
take my commitment to enforcing this law and it is second to no
one in this room or in this country.

The CHAIRMAN. Based on—I'm not talking about something that
somebody’s provided to us other than the Commission itself.

Based on the Commission’s presentation to us in ADEA recom-
mendations only. Fiscal Year 1986 showed .94 percent of ADEA
charges filed were recommended for litigation, and that’s down
from Fiscal Year 1985. Fiscal Year 1987 shows another decline to
indicate——

Mr. THomas. Employers are settling.

The CHAIRMAN [continuing]. With only 27 days left——

Mr. THoMAs. Employers are settling.

The CHAIRMAN [continuing). It indicates .75 percent———

Mr. Tuomas. The recommendations program is working. We're
collecting $54.7 million, over half the money we collected in our
compliance process is ADEA. That's the one area that’s working of
all the areas.

The CHAIRMAN. Mr. Chairman, you continually throw up the
amount of the money. And I don’t dispute the money part of it, but
what I'm saying to you, is that your own records show that from
Fiscal Year 1985 to Fiscal Year 1986, to Fiscal Year 1987, the rec-
ommendations to litigate have gone down.

Mr. THomas. Let me explain this. First of all, it does matter, the
number. The people who come to us, our first obligation is to con-
ciliate. If they agree with us, if they give us make whole relief, we
can’t take them to court. We can’t turn it down and say we want to
go to court to inflate that number. The higher the number, I would
say then that our conciliation process isn’t working.

In addition to that, you changed the law. The number of cases
that we had in our compliance pipeline included cases, a significant
number of cases in the public sector, which was an area, interest-
ingly enough a few years ago, that we were being told we weren’t
doing enough on. When you did that you pulled the rug out from
under that portion of the program. And it will take a year or two
to get the replacement numbers back up in order to replace those
cases that would have been in litigation this year.

The CHAIRMAN. I'm not disputing that either. But there’s no
reason for you, Chairman Thomas, to dispute what your own fig-
ures show.

Mr. Taomas. Well, let’s go back to Fiscal Year 1981. The suits
filed in Fiscal Year 1981 at EEOC, the first year EEOC filed suit
including the backlog from Labor was 89. 1982, 26, 33, 63, 96, 95.

The CuairMAN. No, no. Chairman Thomas, I'm only referring to
those ADEA recommendations.

Mr. THoMas. Well, 26 suits filed in 1982, 35, 64, 99, 118 for 1986.

82-546 0 - 88 - 6
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The ChHairmMAN. Now you're talking about suits filed and I'm
talking about recommendations for litigation.

Mr. Suanor. This is Mary Pfeiffer from my staff, who prepared,
incidently with overnight work, the statistical responses for materi-
als concerning suits filed, presentation memoranda and the like. I
think she can give you a very careful response to that question,
Senator.

Ms. PrEIFFER. Senator, the tables that are provided to you as a
part of the initial package are answers to very narrow questions,
very specific questions raised by your committee in the memo.
They do not reflect the entire data base. In certain instances you
are only talking about positive recommendations received from the
staff in the field, as our interpretation of the question was. It does
not reflect the entire data base.

Mr. THoMmas. We do not normally keep the data in this format.
This was some of the rush work that we had to do in response to
the 58 or 59 questions that were submitted to us on September 3rd.

The CHairRMAN. Well, nevertheless there——

Mr. Tuomas. But we don't keep data in this format.

The CHAIRMAN. I assume the recommendations to litigate that
you’'ve provided us for these fiscal years is correct.

Mr. THoMas. Her response is that it may be correct, but it’s not
complete. It only responds to the questions you asked, and not the
data that we keep.

The CuairMaN. Well, nevertheless I have to assume that what
you submit to us on recommendations to litigate under the ADEA
18 accurate.

Mr. THomas. It's really interesting. The recommendations go up
primarily because we clean the process out and we bring the cases
in from the field. And the same people who increased all the rec-
ommendations and the litigation are being now accused of not en-
forcing the law. That’s a curious conflict.

Mr. SHanor. Particularly curious, Senator, in light of the fact
that between 1982 the total recommendations were 60 and 1986,
181 notwithstanding the fact that Congress cut out a whole class of
ADEA class cases, namely the public sector BFOQ cases toward the
end of 1986.

Mrs. SiLBERMAN. And those cases were cases that were specifical-
ly taken out of that recommendation pipeline purposefully, both
from the standpoint of management ang the standpoint of the law
that Congress passed.

The CHAIRMAN. Well, am I correct? You're not refuting these fig-
ures that are presented for recommendations to litigate.

Mr. THoMAs. We're not refuting. What we're trying to tell you is
this. We were trying to be honest with the numbers. We could have
inflated those recommendations simply by allowing district offices
to do something that they had done in the past. That was go and
sue every little municipality in the United States, just to get a rec-
ommendation. I took the position, the Commission took the posi-
tion, that that is not—we’re not in the numbers game. We're in the
business of trying to enforce the law, to make sure that we've got
the statutory changes in States like Indiana, Pennsylvania, Califor-
nia, rather than suing every little municipality to get numbers. We
could have inflated those numbers. I don’t play that game.
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Mr. SHaNOR. Your Honor, just to give you a feel for how that can
operate perversely in my estimation, if you have three individuals
who make similar claims, we consolidate them and file one law
suit, not three separate suits. And it strikes me as being very per-
verse to do that the other way, simply to increase the number of
lawsuits.

The CHAIRMAN. Well, there’s one final point.

You have a systemic division which is the group, I understand,
that recommends for a type of class action suit, is that correct?

Mr. THomas. The systematic division recommends some systemic
cases. Class action suits come from the field.

The CHAIRMAN. From the field.

Mr. THoMas. As well as some from the systematic division. But
the major source is from the field, predominantly.

The Cuairman. Well, has that systemic division filed a direct
suit in recent years?

Mr. THoMmas. That is one of the reasons why it’s back in the field.
If you notice over the 5 years there’s been a decentralization of the
whole systemic process. There was a national litigation plan before
in that kind of an effort. The last major one of those cases—well
there were two during my tenure. One was the General Motors
case that we settled in 1983, I believe. The other was the Sears case
which we were involved in major litigation with. But by and large,
and I'll let the general counsel answer about the litigation unit of
that, we have a very active compliance side systemic program. It’s
more active now than it’s ever been. From a litigation standpoint,
our strategy is to move back to the field areas where we do have,
in most instances, the lawyers who are very experienced, and have
them try those cases.

Mr. Suanor. To give you a sense, Senator, of how decentraliza-
tion affects the litigation work of the Commission, we have five
cases going to trial in the San Francisco Office alone in the next 6
weeks. We have a huge number of class action cases being litigated
and tried out of our Chicago Office which we have provided with
close to a million dollars worth of litigation support funds for class
action cases simply in this last fiscal year. So we are doing a large
number of class litigation cases, but we tend to be doing them from
the field rather than from Washington, because that is much more
cost effective. We do them where we are close to the corporate
Jheadquarters, the documents that we will have to look at. The
travel expenses will be much lower. We try, in essence, to litigate
our cases from the area of the country in which the suit will be
filed and where the documents are present. That’s why we are
doing those cases in a decentralized fashion.

The CHAIRMAN. All right.

Thank you all very much. The hearing record will be kept open
for 14 days.

Mrs. SILBERMAN. May I ask that my testimony be made part of
the record, my oral testimony.

’I‘h((ai CuairMAN. Yes, your testimony will be made part of the
recorq.

Mrs. SiLBERMAN. Thank you.

[The prepared statement of Mrs. Silberman follows:]
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TESTIMONY OF

R. GAULL SILBERMAK
VICE CHAIRMAN
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

I APPRECIATE THE OPPORTUNITY TO DISCUSS SOME OF THE
ISSUES INYOLVED [N THE EEOC'S ENFORCEMENT OF THE ASE
DISCRIMINATION 1N EMPLOYMENT ACT. CHAIRMAN NELCHER’S
LETTER OF AUGUST 19 ASKED THAT WE ADDRESS SPECIFIC ISSUES:
THE EEQC'S EFFICIENCY AND EFFECTIVENESS IN HANDLING ASE DIS-
CRIMINATION COMPLAINTS; QUR RATIONALE AND JUSTIFICATION FOR
ADOPTING A RULE TO PERMIT KNOWING AND VOLUNTARY WAIVERS AND
SETTLEMENTS OF ADEA RIGHTS WITHOUT GOVERNMENT SUPERVISION AND
APPROVAL; AND THE EEQC'S RECENT DECISION TO RETAIN A LONG-
STANDING INTERPRETATIOR THAT BONA FIBE APPRENTICESHIP PROGRAMS
ARE NOT COVERED BY THE ADEA.

YESTERDAY | NOTICED THAT THESE HEARINGS HAD & TITLE,
THAT IS: “THE TWENTY YEAR RECORD OF ADEA: SUCCESS OR FAILURE?"
WHILE 1 CANNOT SPEAK AUTHORITATIVELY ABOUT THE FIRST TWELVE YEARS
OF THE AGE ACT WHEN 1T WAS ENFORCED BY THE DEPARTMENT Of LABOR.
I CAN TELL YOU THAT SINCE ASSUMING RESPONSIBILITY FOR THE ACT IN
1979, THE EEQC HAS FILED MORE AGE LAMSUITS, RECOVERED MORE BACK
PAY FOR VICTINS OF DISCRIMINATION. AND RESOLVED MORE CRARGES THAN
AT ANY OTHER TINME.

IN 1079, THE EEQC ASSUMED JURISDICTION OVER THE AGE ACT
AT A CRITICAL TINE, A TIME WHEN SUMBERS OF CHARGES WERE MOUNT-
ING --ACROSS THE BOARD -- AND THE COMMISSION'S ABILITY TG DEAL
WITH THIS CASE LOAD WAS IN DOUBT. IN 1982 WHEN CHAIRMAN THOMAS
ARRIVED, THE COMMISSION WAS UNDER PRESSURE TO TAKE THE EASY
ROUTE OF REMAINING MERELY A °CLAINS ADJUSTMENT" AGENCY. [NSTEAD
THIS COMMISSION DETERMINED TO BECOME AN EFFECTIVE, CREDIBLE LAW
ENFORCEMENT AGENCY. WE ADCPTED POLICIES FUNDAMENTAL TO ESTAB-
LISHING THE EEOC AS A CREDIBLE DEVERRENT TO DISCRININATION,
POLICIES INTENDED TO ENSURE THAT THE EEQC BRINGS ITS FULL
RESOURCES TO BEAR ON BEHALF OF EACH AND EVERY VICTIN OF DlSCélHI-
HATION. (AS DETAILED IN OUR WRITIEN TESTIMONY.) THESE CHANGES
ACCOUNT IN LARGE PART FOR THE EEOC'S IMPRESSIVE LITIGATION RECORD
UNDER THE ADEA IN RECENT YEARS, AND HAVE TRANSLATED INTO MORE
MEANINGFUL, PROMPT RELIEF FOR MORE VICTINS OF AGE DISCRIMIRATION.
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HOREOVER, ANY DOUBTS .IN 1979 THAT AGE CASES WOULD TAKE A
BACKSEAT 70 THE EEOC*S TITLE VI1 RESPONSIBILITIES HAVE BEEN CON-
CLUSIVELY LAID TO REST BY QUR ENFORCENENT STATISTICS. INDEED,
¥E BELIEVE THE AGE ACT HAS BENEFITTED FROM BEING ENFORCED IN
TAKDEM ®ITH TITLE YII. AGGRIEVED EMPLOYEES CAN FILE ONE CHARSGE
ALLEGING CLAINS OF DISCRIMINATION ON MULTIPLE BASES.

MOREOVER, OUR INVESTIGATORS ARE ALERT TO IDENTIFYING POTEN-
TIAL VIOLATIONS OF ASE ACT RIGHTS OF WHICH A CHARGING PARTY
MIGHT BE UNAMARE. OUR INVESTIGATORS ALSO KNOW THAT INDIVID-
UAL CHARGES OFTEN LEAD TO CLASS CASES WHICH WE VIGORQUSLY
PURSUE. THE STATISTICS ON OUR ENFORCEMENT ACTIVITIES HAVE

BEEN SUMMARIZED BY CHAIRMAN THOMAS AND ARE FULLY DETAILED IN
OUR PREPARED TESTIAMONY. THIS RECORD SPEAKS FOR ITSELF AS PROCF
OF THIS COMMISSION'S SUCCESS IN AGERESSIVELY PROSECUTING CLAINS
OF AGE DISCRIMINATION ON AN INDIVIDUAL, CLASS AND SYSTEMIC
BASIS.

LET ME NOW TURN TO OUR RULEMAKING ACTIVITIES. THE ASE
ACT GIVES THE EEOQC SUBSTANTIVE RULEMAKING AUTHORITY. USE OF
THAT AUTHORITY HAS ADVANTAGES BOTH FOR THE ASENCY AND THE
PUBLIC WE SERVE: IT PROVIDES AN OPPORTUNITY FOR PUBLIC COMMENT
FROM ALL INTERESTED PARTIES ON COMPLEX POLICY ISSUES WHERE
CASE-BY-CASE LITIGATION IS LESS EFFICIENT OR EFFECTIVE. FOR
THESE REASONS, 1 WOULD LIKE TO SEE US EXERCISE THAT AUTHORITY
MORE OFTEN.

QUR RECENT RULEMAKING ON WAIVERS IS A CASE IN POINT.
THAT RULEMAKING WAS PROMPTED BY THE UNCERTAINTY SURROUNDING
A COURT DECISION HOLDING THAT, BECAUSE OF THE INCORPORATION
OF THE ENFORCEMENT MECHANISM OF THE FLSA INTO THE ADEA, ALL
WAIVERS UNDER THE AGE ACT MUST HAVE THE PRIOR SUPERVISION
AND APPROVAL OF THE EEOQC IN ORDER TQ BE VALID. THE COMMISSION
DECIDED 1T WAS IN THE PUBLIC INTEREST TO ISSUE AN EXEMPTION 7O
ALLON UNSUPERVISED WAIVERS. SUCH AN EXEMPTION IS FULLY CONSIS-
TENT WITH THE LEGISLATIVE HISTORY OF THE ADEA, WHICH EMPHASIZES
THE IMPORTANCE 7O OLDER WORKERS OF VOLUNTARY SETTLENMENTS AND
EXPEDITIOUS RESCLUTION OF DISPUTES. FOLLOWING THE ISSUANCE OF
OUR NPRM, THE COMMISSION'S INTERPRETATION HAS BEEN ENDORSED BY
FOUR CIRCUIT COURTS OF APPEALS AND WE BELIEVE THE EXEMPTION
WILL REMOVE ANY REMAINING CONTROVERSY QVER THIS ISSUE.
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REQUIRING BUREAUCRATIC OVERSIGHT OF SETTLENERTS IN THOSE
CASES WHERE BOTH PARTIES ARE AGREED WOULD. IN OUR OPINION,
SERIGUSLY INFRINGE UPON THE RIGHTS OF OLDER WORKERS 70 OBTAIN
BENEFITS EXPEDITIQUSLY, PERHAPS AT ALL. WITHOUT THIS RULEMAKING
QUR RESQURCES COULD HAVE BEEN CONSUMED BY OVERSEEING ALL PRIVATE
ADEA SETTLEMENTS, EVEN IN THE VAST MAJORITY OF CASES WHERE THE
PARTIES ARE MUTUALLY SATISFIED AND HAVE X0 DESIRE OR NEED FOR
SOVERNMENT INVOLVEMENT AND ITS INEVITABLE ATTENDANT DELAYS.
MOREQVER, IT WOULD MAKE IT WELL NIGH IMPOSSIBLE TO DEVOTE SUFFI-
CIENT COMMISSION RESOURCES TO ENFORCING THE RIGHTS OF THOSE WHO
HAYE BEEN DISCRIMINATED AGAINST AND COME TO US FOR HELP.

IT IS IMPORTANT TO REALIZE THAT THE RULE SIMPLY CLARIFIES
THE STATYS Qﬂﬁ AND SUBJECTS AGE WAIVERS TO THE SAME LEGAL STAN-
DARDS AS THOSE UNDER TITLE Vil: PRIVATE UNSUPERVISED WAIVERS
OR SETTLEMENTS OF AGE RIGHTS ARE VALID ONLY WHEN THEY ARE KNOW-
ING AND VOLUNTARY. THE FINAL RULE CONTAINS GUIDELINES AND SAFE-
GUARDS TO ENSURE THAT OLDER WORKERS Wili NOT BE COERCED INTO
INVOLUNTARY OR UNKNOWING WAIVERS OF THEIR RIGHTS. THE EEOC
STANDS READY TO ASSIST ANY PERSON WHO WOULD PREFER TO HAVE THE
GOVERNMENT OVERSEE HIS OR HER SETTLEMENT, AND MOST ASSUREDLY WE
WILL ACT PROMPTLY TO SET ASIDE ANY RELEASE PROCURED BY COERCION
OR FRAUD. TO THAT END, THE RULE PROVIDES THAT A WAIVER CANNOT,
UNDER ANY CIRCUMSTANCES, PREVENT AN INDIVIDUAL FROM FILING A
CHARGE WITH THE EEQOC. ®E BEUEYEETH:\\T)T\HE FOIN&DRUL‘EAE?S
LEAVES OLDER WORKERS FREE TO AEY IN THEIR OWN SBEE INTEREST.”
WITHOUT MANDATORY GOVERNMERT INTERFERENCE AND DELAY, AND
PRESERVES THE GOVERNNMENT'S ABILITY -- AND RESQURCES -- TO
INTERVENE WHEREVER NECESSARY TO FIGHT AGE DISCRININATION.

MOW IF 1 MAY TURN TO THE FINAL SPECIFIC QUESTION POSED

IN THE CHAIRMAN'S LETTER. THE QUESTION OF AGE LIMITS IK
APPRENTICESHIP PROGRAMS PRESENTS A DIFFICULT POLICY JUDGNENT
INVOLVING THE BALANCING OF MANY COMPETING INTERESTS. BUT THE
COMMISSION'S PROPER ROLE IS, FIRST AND FOREMOST, TO FOLLOW THE
INTENT OF CONGRESS- ON THIS GUESTION WE FOUND THE LANGUAGE OF
THE AGE ACT, ITS LEGISLATIVE HISTORY AND THAT OF RELATED LAWS
PROVIDED CONVINCING EVIDENCE THAT APPRENTICESHIP PROGRANS
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WERE NOT INTENDED TO BE SUBJECT TO THE ACT. THE ADEA, IN
HOTABLE CONTRAST 70 TITLE Vil, WHICH IT OTHERWISE TRACKS SUB-
STANTIALLY IN ITS SUBSTANTIVE PROYISIONS, CONTAINS NO EXPRESS
PROHIBITION OF DISCRIMIRATION IN APPRENTICESHIP. THE DEPARTMENT
OF LABOR DRAFTED THE AGE ACT IN THIS WAY AFTER HAVING ADMINIS-
TERED FOR MANY YEARS APPRENTICESHIP PROSGRAMS WITH AGE LIMITS ON
ENTRY. SHORTLY AFTER ERACTMENT OF THE ABEA, THE DEPARTMENT OF
LABOR ISSUED THE INTERPRETATION THE COMMISSION HAS HOW YOTED 7O
LEAVE IN PLACE, AND CONTINUED TC REGISTER PROGRAMS WITH ASE
LINITS UNDER THE NATIONAL APPRENTICESHIP ACT. OVER THE YEARS,
CONGRESS PRESUMABLY HAS BEEN AWARE OF THIS INTERPRETATION YET
HAS NOT ACTED Y0 REVERSE IV. EXPRESS EFFORTS 7O AMEWD THE
NATIONAL APPRENTICESHIP ACT TO PROHIBIT AGE LIMITS HAVE NOT

BEEN SUCCESSFUL-. XH¥ COMMISSION THUS CONCLUDED THAT ANY CHANGE
IN THE STATUS QUO IN REGARD TO APPRENTICESHIP IS A POLICY DETER-
HINATION PROPERLY LEFT TO CONGRESS.

MR. CHAIRMAN LET ME CLOSE BY SAYING THAT THE CHAIRMAN AND
I DO WELCOME THE OPPORTUMITY TO BETTER INFORM THE CONGRESS OF
THE ENORMOUS JOB TRAT NEEDS TO BE DONE AND THE DETERMINATIONS
THAT WE HAVE MADE ON HOW THAT JOB CAN BEST BE DONE. ON SOME OF
THESE ISSUES DIFFERENCES WILL ARISE BETWEEN "REASCNABLE MEN AND
WOMEN”. BUT AS TO OUR BASI& PURPOSE AND RESPONSIBILITY, THERE
CAN BE HO DIFFERENCES. [N THE ADFA, CONGRESS HAS DECLARED THESE
10 BE:

(1) PROMOTING THE EMPLOYMENT OF CLDER PERSONS
BASED ON ABILITY RATHER THAN AGE

(2) PROHIBITING ARBITRARY AGE DISCRIMINATION IN

THEIR EMPLOYMENT
Axp
(3) HELPING EMPLOYERS AND OLDER WORKERS TO FIND WAYS

OF MEETING PROBLENS ARISING FROM THE IMPACT OF AGE
ON EMPLOYMENT.

THE TASK IS HERCULEAN AND WE APRRECIATE AND CONTINUE T0 NEED
THE SUPPORT OF THIS COMRMITTEE 1N ORDER TO FULFILL THE COMMITMENT
THAT | KNOW WE ALL SHARE.

I WOULD BE HAPPY TO ANSWER ANY QUESTIONS YOU MIGHT HAVE.
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The CHAIRMAN. The committee is adjourned.
[Whereupon, at 2:30 p.m., the committee was adjourned.]
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APPENDIX I.

CHRONOLOGY OF ADEA POLICY DEVELOPMENT BY EROC:
EARLY RETIREMENT PROGRAKS--VOLUNTARY/INVOLUNTARY
Prepared By Staff
ol the

Special Committee on Aging, U.S. Senate

Executive Order No. 111#1 specifically declared a public policy
against age discrimination in employment. "{Elqual employment
opportunity is now an established policy of our Government###
{Dliscrimination in employment because of age, #%% is
inconsistent with the principle and with the social and economic

objectives of our soctefy.¥

Congress passes the Age Discrimination In Employment Act {ADEA),
enacting a mandate that no person up to the age of 65 be
presumed incompetent based solely upon age. The purpose of the
Act was "to promote employment of older persons based on their
ability rather than age; to pronibit arbitrary age
dfscrimination In employment#¥¥" The Act makes it unlawful for
an employer "to fall or refuse to nire or tc discharge any
individual or otherwlise discrimlnate againat any Individual with

respect to his compensation, terms, cencitions, or privileges of

employment, because of such Tndividual's age."

Congress approves Preslident Carter's Reorganization Plan No. 1
of 1978, transferring from the Department of Lebor tc EEOC
responsibility for enforcing and administering the Age
Disecrimination in Employment Act (ADEA) and the Equal Pay Act
(EPA).

SMEMO tc Michael Middleton, Office of General Counsel (0GC),
EECC, from Paul Brenner, OGC Trial Services, EEOC., RE: Review of
PM from the N.Y. Dist. Office--Monroe Community College &
Paculty Assoc. of Monroe Com. College. This case involved a
charged filed on 3/17/80, alleging ege discrimination due to
respondents' age-based retirement incentive plan, which was
negotiated with tne union. The plan covered the years Sept.
1979 thru July 1982. The lump sum payment made to voluntary
retirees varled upward according to years of service and
downward according to age (55-62 years of age). During that
period, several retirees {over age 62} received no benefits,
Brenner stated in his memoc: "I concur in part to 1itigate this
novel and potentlally controversial ADEA case®®#f, Specifically,
I concur in the recommendation to seek an injunction against
continuation of the alleged unlawful practice. 2®* Except for a
one-time opportunity, when the plan was started in 1979, faculty
members over age 62 do not recelve any retirement bonus. It is
thus evident that identically situated employees receive a
reduced bonus, or no bonus whatsoever, solely on the basis of
age. #%8 T would view Respondents's plan as unlawful unless {t
qualifies as an exempt "employee benefit plan™ within the
meaning of ADEA SEction 4(f}(2). However, as that phrase is
defined in 29 CPR 860.120(a), the plan cannot qualify because
the beneflt reductions are not justifiable on the basis of
actuarial cost considerations. [NOTE: HAND-WHITTEN NOTATION AT
TOP OF PAGE 1: "REJECTED BY GC 12/1/827]

Lusardil v. Xerox, a class action suit alleging company-wide age

diserimination by ferox, was filed in U.S. District Court in New
Jersey.
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*MEMO to Michael Middleton, OGC, EEOC, from Paul Brenner, 0GC
Trial Services, EEOC. RE: Review of PM from the N.Y. Dist.
0ffice--[Cipriano v.] North Tonawanda Bd. of Education, et al.
Ciprisno involved & retirement incentive plan instituted in Jan.
I§§§ and extending to 9/30/79. During that perlod, all
retirement-eliglible employees (at least 55 years old and at
least 20 years of service) could participate. Pollowing that
period, participation was limited to employees who were age 55,
but not over 60, thereby excluding cmployees aged 61 thru 69.
The N.Y, Dist. Office proposed in its PM to file an action
requiring respondents to permit retircment-eligible employees
aged 61-69 to participate In the incentive plan and to recover
monetary damages for at least five aggrieved individuals.
Brenner stated In his memo: "2%® I agree that the retirement
incentive plan violates Section 4{a)}(2) of the ADEA, because of
the age-based excluslon of otherwise eligible employees. I also
agree that the plan is not exempt by virtue of the Sec. #{f){2)
exception for employee benefit plans, since there is no apparent
actuarial justification for the age-based exclusion. #8%
Although I concur in the recommendation to litigate®®e® the
following should be noted: (1) There is no ADEA caselaw con the
legality of retirement incentive plans; (2} The Commission has
not yet taken any position on the legality of such pilans; (3)
SCEP 18 now considering ADEA interpretative guidelines, in the
form of proposed questions-and-answers, dealing witn such plans.
[NOTE: HEAND-WRITTEN NOTATICN, DATED 5/10/83, AT TOP OF PAGE
ONE--"I CONCUR IN THE RECCMMENDATION TC LITIGATE. THE WINDOW
DURING WHICH AN EMPLOYEE MAY RETIRE MAY PROVE TC BE TROUBLESCME,
BUT SINCE THE Q & A's ON EARLY RETIREMENT ARE APPARENTLY GOING
NOWHERE, WE MIGHT AS WELL LEAD IT PROPOSING LITIGATION,.®
INITIALED, "DW," PCR DANIEL WILLIAMS, JR.; ALSO, SEE 6/21/8%
MEMO BELOW WHICH CONTAINS A REFERENCE TO CIPRIANO.]

Systemic Programs, OGC, EEOC, learned of Lusard! v. Xerox, a
private class action lawsuit filed in New Jersey on 3/8/83 {see
8/8/8L memo to Cynthla Matthews from Leroy Jenkins, Jr., EEQOC}
MEMO to Odessa Shannon, Director, Office of Program Operations,
EEQC, from James Finney, Director, Systemic Programs. RE:
Designation of Authority to initiate age discrimination
investigations. "##& It ig requested #%#% that the Director of
Systemic Programs be designated to Initiate an investigation of
the Xerox Corporation, and future ADEA investigations of matters
coming to the attention of Systemic Programs.

MEMO to James Finney, Assoc. Gen. Counsel, EEQC, frem Carlton
Preston, atty, EEOC, and Judy Mathis, atty, EEOC, re:
Recommendations for Action in Xerox Case. 7"We recommend that
the Commission initiate an investigation with the goal of filing
a direct suit egainst Xerox®®#[Wlithout the expertise and
resources of the Commission the private plaintiffs’ ability to
aggressively represent the remaining 4000 potential plaintiffs
18 doubtful.**#[T]he company has so far vigorously resisted
discovery.®##Systemic Programs snould¥¥¥request that all open
age charges against Xerox be sent from the [leld.#%*®Xerox has
conducted several reductions in force¥®S¥gince May
1980.%###Criteria for termination*¥¥%arc clcarly non-objective and

arbitraty ®¥¥ T The or-iginal named plaintiffs were summarlly
fired and were replaced by people who were younger and whose
sales records were poorer than plaintiffs', Xerox has not
followed its anncunced procedures in condueting reductions in
force ‘and Its announced critecia for sefectlon,¥¥¥appear to he
subjective and not job related.*

HMEMO te Clarence Tnomes, Chalrman, EEOC, from Jumes Finney,
Assoc. Oen. Counsel, EEQC, re: Designation of Authority to
Initiate Age Discrimination and Equal Pay Investigations.
"Earlier this year Systemic Programs put in place systems to
monitor private litigation®##for possible intervention or direct
suits*#*#[Mlany private lawsuits and Commission charges alleging
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Page 3

2/7/84

2/7/84

2/22/84

3/13/84%

MAR. 16

5/13/8%

APR 1984

4/16/8%

4/19/84

4730784

5/11/8%

viclations of the [ADEA] on & classwide basis have been
discovered.®**It i3 essential that investigations of possible
violations and development of litigation against large natlonal
employers be directed and conducted by Systemic
Programst®®¥Systemic Programs is required®®#®to develop ADEA
litigation.™

MEMO to James Finney, Assoc. Gen Counsel, EEOC, from Odessa
Shannon, Director, Office of Program Opcrations. RE: Delegation
of Authority to Initiate Direct Investigation of Xerox Corp.

LETTER to Douglas Reid, Vice President, Personnel, Xerox
Corporation, from James Pinney, Associate General Counsel, EEOC,
advising Xerox that "the Commission is Initiating an
investigation of thc Xerox Corporation,® and requesting
Information and computerized data on Xerox employees and former
employees.

MEMO to District and Area Directors, EEQC, from James Finney,
Assoc. Gen. Counsel, EEQC, re: Age Charges Against Xerox
Corporaticn. "We request that your office®#¥#collect all open
charges and mall coples to Systemic Programs###Stay any further
settlement, conciliation, issuance of conciliation fallure
letters or other administrative closurc for any of these
charges, pending clearance from Systemic Programs.”

MEETING {the first) between EEOC and Xerox. Despite requcsts
from EEOC staff, Xerox representative did not bring computer
tapes of employee information or a computer expert to analyze
such data. [SEE MEMO OF #/18/85.1 [see 8/1/84 letter to
Xeroxl. NOTE: GET MINUTES OF MEETING.

XEROX delivered to the EEQC during this weck the first of three
submissions of computer tapes. However, the code documentation
was not Included. [SEE MEMO OF #4/18/851.

MEMO to James Pinney, Associate General Counsel, EEOC, from
Carlton Preston, Senior Trial Attorney, EEOC. The memo
discusses EECC's findings that Xerox: (1) hired many people
since 1980 and almost nome were over age 40; (2) hired more
people than were terminated (3) management had circulated a
memorandum announcing a strategy of getting rid of "senior
professionals™.

XEROX submitted the second set of computer tapes to EEOC staff.
[SEE MEMO OF #/18/85.)

MEMO to James Pinney, Assoc. Gen, Counsel, EEQC, from Carliton
Preston, atty, EEOC, RE: Request for issuance of letter of
violation based upon evidence cobtained by the Commission.
[NOTE: EEOC attys by this time were working and sharing
information with the Lusardi attys.]

LETTER OF VIOLATION (LOV) was issued by EEOC to Xerox for
alleged violation of ADEA. “~The Commission has determined that
the Xerox Corporation has discriminated¥¥¥in violation of¥#¥

ADEA®

LETTER to James Finney, Assoc. Gen. Counsel, EEOC, frcm Philip
Smith, Assocc. Gen. Counsel, Xerox, re: EEQC Investigation. "We
consider EEOC's action to bec capricious®®®Xerox denies it heas
violated the ADEA."

MEMO to Xerox file, from Judy Mathis, atty, EEOC, re: Summary of
Hearing in U.S. District Court, May 2, 1984, Lusardl v. Xerox.
nsssyesox _asked to meet with Judge Stern to Inform him that the
EECC Tetter of Viclation had been received and to ask hils
permission to keep 1ts contents secret until after the May 9th
dcadiine for plaintiffs to opt into the private [Lusardi]
suit.¥8#The judge directed Xerox to give [plaintiffe attorney]
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Jaffe a copy of the letter and strongly implied to Jaffe that it
is his duty to see that plaintiffs and potential plaintiffs have
this information. [The Judge) told Xerox they can say whatever
they want about the letter except that they *will pay' if they
make misleading statements.”

NERTING {(the second time representatives from both partlies met,
but the first conciliation meeting pursuant to ADEA.) between
EEOC and Xerox. Xerox denied any violation of the ADEA, and
assured the EEOC that the second set of tapes were complete.
{SEE MEMO OP 4/18/85].

eNEMO to Michael Middleton, Associate Gen. Counsel, 0GC, EEGC,
from Paul Brenner, 0GC Triel Services, EEQC. RE: Review of -PM--
Natick [Mass.] School Committee, & Education Association of
Natick. This case involved exclusion from a retirement
incentive plan tcachers aged 62 and older. Brenncr stated in
his memo: "I recommend against litigating this ADEA case ###
until such timec as the Commission formulates an enforcement
polfcy on early retlrement Incentive plans. ¥%¥ The Commission
has not yet taken any position on the application of the ADEA to
retirement incentive plans, although the entire matter is under
continuing study by the Office of Legal Counsel and SCEFP.
Therefore, until such time as the Commission does sdopt an
enforcement policy®*#, 1t would be Inappropriate to conslider
this case for ¥itigation. JSee e.g., attached memorandum,
Middieton to Williams, Feb. 10, 1984, re North Tonawanda Board
of Education [v. Cipriano] in which OGC/Trial declined to
recommend that the Commission litigste & similar case involving
an early retirement incentive plian." (NOTE: THE 2/10/87 MEMO
CITED ABOVE MUST BE OBTAINED; ALSC, SEE 5/9/83 MEMO ABOVE; ALSO,
SEE 6/25/84 MEMO BELOW.]

#MFMO to Robert Williams, Regional Atty., N.Y. Dist. Office,
EEQC, from Michael Middleton, Assoclate Gen. Counsel, Trial
Services Divisions, 0GC, EEOC. RE: Mitro v. Netick Scheol
Committee & Natick Education Association Charge Nos. 011-82-0822
& -10h1., *"PFor reasons stated in the attached [6/21/8B4] starf
review memorandum, this *#® case I8 being returned without
epproval or rejection of your 1itigation request, in order to_
await the Commission's adoption of an enforcement pollce

¥
regarding earliy reLirement incentive plans. [NOIE: JEE b6/21/8%
MEMC ABOVE.

*MEMO to Michael Middlcton, Associate Gen. Counsel, Trial
Services, OGC, EEOC, from Johnny Butler, CGen. Counsel {Acting),
EEOC. RE: Early Retirement Cases thet FPormer General Counsel
Rejected. MAt the SCIP/SCEP meeting thils week, 1t was ~evealed
that the former General Counsel had rejected some early
retirement cases wnich nad been asent to him For litigation
recommendation, Chairman Thomas and Commissioners Webb and
Gallegos requesat that those cases be placed on the Commission
agenda®®##®_ [NOTE: OBTAIN IDENTIPICATION OF THE CASES REJECTED
BY GENERAL CQUNSEL.]

MEETING {the third) bectween EEOC staff and Xerox. At this
meeting, Xerox produced its computer expert who created the
tapes, Tom Stonc. "After talking tc Mr. Stone we leerned for
the first time that the documentation we received with the tapes

was mcaningiess®®#¥W | SEE MEMO OF 4/187857.

MEMO tc the Commissioners from James Finney, Assoc. Gen.
Counsel, EEOC. RE: Request for approval for funding of Expert's
Services Contract in EEOC V. Xerox. "%4% [T]he chances of
successful concilistlion are slim. Whilc we cont¥nuc to hope
that we can resoive this apparent violation of the ADEA short of
l1itigation, we must be ready to move quickly to prosecute 2
lawsuit®®#, [Wle expect to make the decision that conciliation
has fatled within thirty days. ¥EF Xerox hee ¥IF¥ falled to glve
us data that is meaningful data, has misrepresentéd the meaning
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Page §

7/31/8%

8/1/84

8/8/8%

8/10/84

of data given, and has deliberately misled us concerning
documentation of computer files,

MEMO to Judy Mathis, EEQCC atty, from Donald Reisler, DBS Corp.
{consultant to EEQC on Xerox) RE: Summary of 7/25/8% mtg. with
Xerox. "#%% Unrortunately, the {computer tapes] documentation
which was previously received wes shown to be misleading,
inaccurate, and generally wrong.¥*¥We have serious problems with
the {computer] Tapes and our conclusions will be of limited
power.V

LETTER tc Philip Smitn, Assoc. Qen. Counsel, Xerox, from Carlton
L. Preston, Atty, EEOC. "#®a)Yerox has asserted that ell
necessary documentation has been provided. We learned from
[Xerox's] Mr. Stone for the first time on July 25, 1984 that the
Job codes and organization codes lack sufficient meaning.®®%ie
have spent considerable time, effort, and money in an attempt to
read and analyze the Xerox computer tapes which Xerox has
represented as showing that the company has not violated the
ADEA. However, after attempting to do so we now find that the
company has misrepresented from the beginning the %xind of
information provided.¥¥#n

XEXO to Cynthia Matthews, Special Assistant to the Chairman,
from Lercy Jenkins, Assistant General Counsel, EECC, RE:
investigation of allegations of age discrimination against the
Xerox Corporation. "As we pursued this matter, we found
increasing evidence to support the claims made by plaintiffs in
Lusardi v. Xerox, particularly in regard to terminations of
salaried professional and sales employees. After considering
the merits of intervening in Lusardi v. Xercx, we decided for
many reasons that- proceeding with our own Investigation and
f£iling a direct lawsuit, should that step be warranted, would be
a more desirable course to rolliow. rom September 1983 through
January 19380, we continued to Interview charging parties ang
plaintiffs, we reviewed data received by the private plaintiffs
In discovery, and reviewed information submitted by Xerox to
district offices during investigations of previous charges.
Analysis of data and Interviews continued to add further
evidence supporting the allegetions of age discrimination by
Xerox.***[Xerox's computer expert] revealed to us that the
original data had been misrepresented and that he nad known from
the beginning that some of the data submitted are misleading or
uselessg, F¥¥"

MEMO to Leroy Jenkins, Ass't. Gen. Counsel, EEOC, from Unknown,
RE: evidence obtained and analyzed prior to LOV. P“Evidence
showed®#** many younger employees with fewer sales were retained
while Charging Parties (CP's) wecre terminated®##CP's all had
history of high sales and successful careers with Xepoxt#an

EEQC staff performed 25 interviews with former Xerox employees.
A1l gave statements Whicn Bhow & pavtern: all were either
called in suddenly and told they were terminated effective
immediately or were told by their supervisor that If they dig
not voluntarily reslgn or retire that they would be fired."
"Evidcnce shows that during the period Xerox hired more salaried
employees than were terminated. Xerox reason for terminations,
necessary reductlon in force, is at least in part pretextual as
many were belng repleced.” 7Thls memo additionally summarizes
evidence obtained and analyzed subsequent to the 1ssuance of the
LOV by the Commission. "Partial anslysis of {personnel files of
charging perties) confirms oral statements by charging parties
already Interviewed®®tInterviews with charging parties/Lusardi
plaintiffs have provided confirmation of many initial interview
allegations**#[Blecause so many former employees, from around
the country and from different jobs and different divisions, say

much the same tnings about tne circumatances of thelir
terminations or retlrements, the evidence of a pattern and of &
deliberate, corporate directed policy grows strongec®*®The
difficulties with reading the [computer tapes from Xerox) and
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drawing meaningful data from them have been extensively
documented elsewhere. Because Xerox has represented that these
tapes will vindicate its assertions*®* we have taken the
deliberate attempts to mislead us and the false statements as to

thne documentatlon provided to be evidence of lack of good laitn
in concilfation negotlations*¥#Xerox records of advertising
seeking Job appTicents confirm and add to the Inltlal statements

of charging parties that Xerox was advertising for applicants
for the jobs from which they were being terminated.?

SMEMO to Micheel Middleton, Associate Gen. Coungel, OGC Trial
Services, EEOCC, from Paul Brenner, OGC Trial Services, EEOC.

RE: Beview of PM from N.Y, Dist, Office--Natic [Mass.] School
Committee, & Educatlon Assoclation of Natick. "I concur in the
recommendation to iitigate this ADEA policy case, which raises a
novel 1issue ¢oncerning an early retirement incentive plan. The
case was originally submitted #%% in June 1984, but was returned
without epproval or rejection *2* '{in order to await the
Commission’s adoption of an enforcement policy regarding early
retirement incentive plans.' See attached memorandum Middleton
to Williams, dated 6/25/84. However, several Commissiocners
recently requested that such cases be recommended for 1itigation
without awaiting the adoption of a Pormal enforcement poliey.
See attached memorandum, Butlcr to Middleton, dated 7/20/8%.
Accordingly, thls case was expressly recalled from the district
office for OGC consideration. See attached wemorandum, Willlams
to Middleton, dated 7/24/8%. %8 There 1s little doubt that the
overt age limitation in Respondents' plan constitutes s per se
viclation of ADEA Sections ula) &nd lc). There Is also ilttie
doudbt that Respondents' plen 1s not exempt by virtue of ADEA
Section 4(f3{2)}, since only direct benefit is a straignt 10
pPercent sdalary increase.®¥%" [NOTE: HAND-WRITTEN NOTATION AT
TOP OF PAGE ONE -- "RRIJRCTED BY CONM.-G/4/84: 0-4"; ALSO, SEE
7/20/8% AND 6/25/84% MEMOS ABOVE; ALSO, OBTAIN THE 7/24/8%4
WILLIAMS TO MIDDLETON MEMO CITED ABOVE.]

SUNDATED MEMO to EEOC Chairman Thomas and Commissioners
Gallegos, Wehb and Alvarez, from Michael Middleton, Asscciate
Gen. Counsel, Trial Services, EEOC. RE: Litigation
Recommendation -- Natick [Mass.] School Committee, & Education
Assocliation of Natick. "The Office of General Counsel concurs
in the recommendation *#* to litigste this ADEA policy case. B&%
(EJven assuming that no inJury or damages could be proven on
benalf of the CP%**  OGC would still concur in the litigation
recommendation. The stated purposes of the ADEA are 'to
prohiblt arbitrary age discrimination In employment' (such as
the overt age Iimitation al Issue In thlis cese), and ‘to promote
the employment of older persons' {not to encourage their eatly
retirement Tor Tear of losing out on an age-based incentive).
See ADEA Section 2{b). Therefore, in addition to the usual
prayers for rellef, 0GC recommends that the Commission expressly
seek to enfoin the denie]l of pre-retirement salary Increases for

employees age 55 to 70 who wish to pacticlpate In the retirement
Incentlve ian"' ¥ INOTE: SEE 572;785, 5525?84. T72678% &
B/15/8%

i MEMOS ABOVE.)

MEMQ to Judy Mathis, atty, EEOC, from Donald Reisletr of DBS
Corp. RE: Description of Ratio Analysis of the first set of data
tapes from Xcrox which were of little value to EEOC.

SCOMMISSION VOTE to reject the EEQC CGC recommendation to
litigate the case involving Natick [Mass.] School Committee &
Education Asscciation of Natick. According to a notation at the
top of page one of Brenner's 8/15/84 memo {see above), the
Commission rejected the recommendation by a vote of "0 to &4,v
{NOTE: SEE 6/21/84, 6/25/84, 7/20/84, 8/15/84 & AUG 1984 MEMOS
ABOVE. ] .

XEROX submits the third set of computer tapes along with
documentation. [SEE MEMO OF 4/18/85.)
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MEMO to James Flnney, Assoc. Gen. Counsel, EEQC, from Carlton
Preston, atty, EEOC. RE: Chronology of events: investigation of
allcgations of age discrimination ageinst the Xerox Corporation.
"Wel#¥found that more than 45 age discrimination charges had
been filed witn EEOC district and area offices.?'8"The evidence
which we had been gathering for nine months offered increasing
support and confirmation of allegations that Xerox had, durin
reductions in force since 1980, terminated pro?essionaissf!on
the basis of their age*¥¥Documenfs and testimony by former
executives Indicated thal the company nad & deliberate corporate

directed policy to eliminate senior, higher pald employees as &
costeutting measure. Durlng the relevant years, Xerox
terminated epproximately 12,000%**employees, of whom about 4,000
were forty or over at termination.?%%Xerox has nired two
prestigious outside law firms to rcpresent the company
In®**#Lusardi®#**and has so far taken three appeals, all
unsuccessful, to the Third Circuit. Company officials have been
openly concerned that the EECC might also join in thal gult . ®sen

MEMO to James Finncy, Assoc. Gen. Counsel, EECC, from Carlton
Preston, Trial Atty, EEOC. RE: Summary of Evidence Regarding
Allegetions of Age Discrimination by Xerox."##2Xerox***documents
*#2strongly suggest that a method used to achleve congoing
savings was the riffing of *higher paid/more tenured" people .ty
There were more overall hires than terminations during the three
year pericd when Xerox undertook what it has described as
reductions In force.®*f#[Nlewspapers carried ads seeking
applicants for positions from which older emplioyees had been
iaid off or nad taken early retlrement when told tnelr
elternative was to be 1aid off or fired.®##[Flrom 1980 through
1983, there were 14,597 terminations and 16,325 hires®#spy
¥erox.®2#{Tlhe ratic of hires to terminations as a functlion of
eage changed significantly®*#from 1980 to 1982.%##Many Lusardi
plaintiffs, charging partlies and potential witnesses havc been
interviewed [and] their allegations are much alike: that older
employees, particulerly those over S0%##%were counselled that
they should teke the termination package offeéred or risk belng
1aid off or Tired with nio benefitgWivw,"

MEETING {the second conciliation meeting) between Xerox esnd EEOC
staff, EEOC's expert expleined that nis analysis revealed
“"striking differences In the age patterns of Xerox
employment¥¥¥snowl ing] apparent age discrimination particularly
in 1982." EECC stafl renewed i1ts request that Xerox provide the
names of those shown on the computer tapes as voluntary RIPs so
that it could conduct further interviews. [SEE MEMO OF
4/18/851.

XEROX provided EECC with the third set of computer tapes
containing employee data. [SEE MEMO OP 2/28/85].

SMEMO to Gwendolyn Young Reams, 00C, EEQOC, from Paul Brenner,
CGC Trial Services, EEQC. RE: Review of PM -- New York Daily
News. "I concur in the recommendation *#% to litigate this
pattern-or-practice ADEA case. The case involves a collectivel
bargained ‘resignation incentive' (or, "buycut'} pTan. Undcr
the plan, Rcspondent offered to make special cash payments to
compositors and stereotypers wno volunterily resigned®#¢, The
one-shot buyout plan was officially announced on 12/30/80 and
was open only until January 1981%8%5, Those employees [who opted
in] received buyout payments on [a descending scale)., ##f At noe
time during the Investligation ##% did the Respondent ever claim
tht those age-based reductions were justiflied by any age-related
cost consideratlions. Courts have recently ruled that similar
age-based severance benefit plans violate Section Hla) of the
ADEX, and do nof Tall within thé exemption for ‘employee benefit
ians' under Section W{f)12} of the ADEA. 3Sec EBOC v. Borden's
Enc., 728 F. 2d 1390 (9tn Cir., 198%); EEOC v. Westinghouse
Electric Corp., 725 F. 24 211 (3rd Cir., 1983}, cert. den., 53
U.S. L. W. 3236 (No. 83-1779, Oct. 2, 1984).222 [Tlhe Commission
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has already filed suit in a virtually identical case in the same
court where this proposcd lawsuit would be filed. See EEGC v.
Times Mirror, Inc. [publishers of 'Newsday'], S.D., N.Y., No.
84-Civ-4692, approved by 3-0 vote of the Commission on June 12,
1984, filed in court on July 5, 1984. 2% [NOTE: HAND-WRITTEN
NOTATION AT TOP OF PAGE ONE -- "REJECTED BY COMM. 1-3 VOTE,
12/4/84"]

SMEMO to EEGC Chalrmsn Thomas and Commissioners Gallegos, webb
and Alvarcz from Paul Brenner, Senior Trlal Attorney 0GC, EEOC,
thru Jonnny Butler, Gen. Counsel (Acting), EEQC. RE: Litigation
Recommendation -- New York Datly News, "The Office of General
Counsel concurs in the recommendation ¥¥% to litigate this ADEA
case.¥¥8F [NOTE: SEE BRENNER'S 11/19/8% MEMO ABOVE.

#MEMO to EECC Chairman Thomas and Commissioners Callegos, Webb
and Alvarez from Johnny Butler, Gen. Counsel, EEOC. RE: Request
to Reconsider OMC-Galesburg. "This is fo request
ceconsideration of the Commission's decision, by 2-2 tie vote on
Wovember 5, 1085, not Lo suthorize litigation in Tthis] case.
%87 Qeneral Counsel continucs to recommend litigatlon 1limited to
Respondent's policy of denying severance benefits to employees
Bge b5 or older, solely beceuse of ihelr age. The case involives
Respondent's coniractual policy ol denying any *termination
allowance' {severancc benefits) to employees who, when
permanently lald-off, are: (1) 'sixty-Tive years of age o
over'; or, {2} feligible for and elect to take early or advanced
retirement. . .' ®*% Thus, Respondent denies termlnation
allowances to employees under age 65 if--and only if--they are
eligible for and voluntarily clect to take immediate retirement
when laid off. On the otner hand, employees aged 65 or older
are denied termination allowances solely because of age,
regardless of whether they are eligihle for rctirement or
whether they would voluntarily elect retivement . *#%2"  [NOTE:
HAND-WRITTEN NOTATION AT TOP OF PAGE ONE -- "REJECTED BY
COMMISSION ON RECCONSIDERATION 2-2 VOTE, JAN. 15, 19857, ]

MEETING {the third conciliation meeting) between Xerox and EEOC
staff. Again, EEOC staff requestcd that Xerox releagse the names
of the VHIP employees. Xerox refused to produce the 1ist. [SEE
MEMO OF 4/18/85].

"COMMISSION VOTE to reject OGC recommendation to litigate the
New York Daiiy News case. According to a hand-written notation
on page one of Brenncr's 11/19/84 memo (see above), the
Commission rejected the recommendation by a vote of 1 to 3.

TELEPHONE CONVERSATIOR hetween Phil Smith, Offlce of Gen.
Counsel, Xerox, and James Finney, Assoclate Gen. Counscl,
Systemic Services, EEGCC. Smith informed Finney that Xerox
Corporate had decided not to share with EEOC the 1ist of names
of tnose Xerox employees who had opted for the voluntary
~eduction in force. Finney responded to Smith that he, Floney,
had no alternative but to recommend that EEOC fille a lawsult
againat Xcrox. [SEE MEMO OF 4/18/85].

#COMMISSION VOTE to reject CGC request for reconsideration of
recommendation to litigate the OMC - Galesburg case. According
to a nand-written notation at the top of page one of Butler's
11/27/8% memo (see above), the Commission voted 2-2 to reject
tne request for reconsideration.

EEOC issued a news release on its moving away from pursulng
complaints against large companies or industrics, and will
tnstead focus on discrimination cases focusing on specific
tndividuals. According to Anne Ladky, executive director of
Women Employed, "If the government only pursues discrimination
in individual ceses it wil)l not make progress in eiiminating
dlsorimination overali.” Commissioner Webb sald compensation
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should go only to proven victims of discrimination, not to
entire classes.

MEMQ to Leroy Jenkins, Atty, BECC, from Judy Mathis, BEqual
Opportunity Specialist, EEOC, and Carlton Preston, Atty, EEOC.
RE: status of EEQC v. Xerox investigation and concliliation.

This 18 a background memo and also stresses the necessity for
contracting with Dr. Reisler, DBS Corporation, to analyze the
data tapes submitted by Xerox, to further develop and refine the
evidence of age discrimination by Xercx.

MEXO to James Finney, Assoc. Gen. Counsel, EEOC, from Carlton
Preston, atty, EEOC. RE: Recommendation on Disposition of EEOC
¥. Xerox ADEA Investigation/Coneilliation. "The EEQC firat
became Involved in®981083#%eQur initial efforts were directed
towards an intervention®*#A presentation memorandum to intervene
in the Lusardl TItTgation was prepared and sent to the
CommissTon¥#% hlowever, the case was never fully
presented®®fCommissioner Webd raised questions in regard to a
lack of data hc deemed necessary to support Commission
litigation.*###Throughout this investigation, Xerox has been
recelcitrant . #¥#[QTur Interviews with various rifreg empioyees
Tndicated that the so-cslled voluntary RIFs were not in fact
'voluntary.'###e tecelved copics of confidential memocanda
written by Xerox officlals demonstrating thal there was an
official planto get rid of the older higher psid emplioyees, and

hire younger lower salaried recent college graguates¥i¥3lince
Xerox had reTused to glve us thé 1ist of discharged
cmployees*##[wle conducted interviews of approximately fifty
victims., These Inferviews buttressed our earilier rindings¥¥¥1it
appeared that the agreements to leave were coerced?¥¥if they did

not take a "voluntary'® RIF or tne Bridge to Retirement tney
would soon be Involuntarily terminated with 1ittle or no
severance pay*%¥Thege allegations took additional importance
when a preEim!nary enalysis prepared by our expert showed
tremendous disparfties In Cerminations in the VloluntaryIRIF
category of employees over fIfty¥#¥[(Jur evidence indicates that
tnc problem was not the program per se but the involuntary
manner an clder employee was overtly or covertly forced to
accept 1t###[0Jur interviews®***indicate a strong case of a
pattern and practice of the Xerox's deliberate corporate policy
directed and i{mpTemcnted by cotrporate offlclals to terminate
employees over forty on the basis of age oniy, in violation of
the ADEA®EFXerox has engaged in diiatory tactics and have
misrepresented fhe facts to the Commission on many different
¢ccassions.”

MEMO to James Finney, Assoc. Gen. Counscl, EEOC, from Judy
Mathis, atty, EEOC, and Carlton Preston, atty, EEOC. RE: .
recommendation on disposition of Xerox case. After the EEOC's
initial inquiry i{nto the matter, "A presentation memorandum te
intervene in the Lusardi litigesticn was prepared and sent to tne

Commission seeking litigatlon authorization. However, the case
wss never fully presented to the Commisslon; prior to the date
it was to be presented, Commissioner Webb ralsed questions in
regard to tne lack of deta ne belleved necessary to support
Commission 1it¥getion." Kegarding EEOC's Investigation, and
negotiati{ons with Xerox for computer data, the memo said
"Throughout tnis investigation, Xerox has been
recalcitrant¥¥¥Tne Lusard] attorneys were very cooperative in
sharing their evidence with the Commission. We received, in
confidence, coples of confidential memoranda written by Xerox
officfals demonstrating that there wes en official plaen to get
rid of older nhigher paid employees wnile hiring younger, lower
sslaried, recent college graduates." The memo described thc
gerles of meetings between Xerox and EEOC personnel. At all
these meetings, EEOC stressed the need for the names of those
persong on the computer tapes sc it could conduet interviews to
determine If the voluntary RIFs were truly voluntary. Xerox
replied by saying that the names would not be released to the
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Commission. Since the EEQOC did not receive the names from
Xerox, it has been unable to locate many victims who are not in
the Lusard! case. "To locate additional victims, wec must elitner

advertise or serve Xerox with a subpoena¥¥#¥[TTE {8 our
recommendation that we fail conciliation and immediately seek
Titigation authority to intervene in the Lusardl Tawsult.”

SNEMO to Commissioners' Special Assistant from Allyson K.
Duncan, Acting Legal Counsel, EEOC. RE: Opinion Letter Request.
ne#s The [Michigan Education Assoclation, a labor organization,]
wants to include In Its collective bargaining agreements
provisions permitting early retirement incentives under certain
conditions. **% There 18 currently no Commission guidance on the
substance of the request [for an opinion]. The Commission has
yet to publicly address the guestion of eariy retirement
incentives. There is limited case law tnat stands for the
proposition that a voluntary early retirement plan is lawful
under the ADEA. The answer to this opinion letter would provide
valuable guidance to the public. The issue of early retirement
incentives is of great public Interest. The Office of Legal
Counsel reccives a substantial number of requests, both oral and
written, for guidance in this area. Many companies have
instituted such plans.®## Qur analysis of the issue begins with
the understanding that '{elarly retirement is a common corporate
practice utilized to prevent indIviduel hardship. ##+
1R]easoning may be used to concliude that early retirement plans
that waive the actuarial reductlion of pension payments for early
retirement are ¥%% lawful. #*#% Under [the buy-out] plan,
employees are pald a lump sum for early retirement. Gencrally,
the lump sums are highest for younger employees and decline in
direct relation to advancing age. Because of this, such plans
violate sectlion 4{a) of the ADEA. However, the reasoning in the
attacned letter could also be used to find these types of plans
lawful under section H(f£)(2). As long as the plan is bona [ide
and is not a subterfuge because It 1s vdluntary, it may be found
lawful. #%% The greater payment for foregoing extra years of
employment i% a reasonable factor other than age witain thne
meaning of section H(f)(i). "¥¥ 1t is arguable that this
analysis confiicts with 29 C.F.R. IS?S.?scF of the Commlssion's
reguiations Lwhich] states: 'Wnen an employment practice uses
age as a 1imiting criterion, the defense thet the practice is

justified by a reasonable factor other than age Is
unavailable. ' ¥¥#7 TROTE: OBTAIN THE DRAFRT OP%RION LETTER THAT
ACHEED TO THIS MEMO.]

MEMO to Leroy Jenkins, Ass't. Gen. Counsel, EEOC, from Carlton
Preston, atty, EEOC. RE: Identification of Potential
Ciessmember in EEOC v. Xerox Corp., ADEA

. Investigation/Conciliation. "We have included a 1ist of 7

victims who we think are good potential classmembers®##This
group represents one tenth of the seventy people we have
contacted®®®Xercx terminated 5000 employees [between] March 1,
1980 and March 31, 1983,%%%we have not been able to contact
these employees to get their indivdual stortes.®

#MEMC to EEOC Chairman Thomes and Commissioners Gallegos, Webb,
Alvarez and Stilberman, from Philip Sklover, Assoclate Gen.
Counsel, Trial Services, EEOC, thru Johnny Butler, Gen. Counsel
(Acting), EECC. RE: Becommendation Against Litigation--
Chappaqua Central School Dlstrict, Charge No. 021-88-C139.
nas8general Counsel recommends against litigating this ADEA
policy case#¥®, ([Plarticipation in the early retirement
incentive plan 1s strictly voluntary; that is teachers wno do
niot wish to take early retirement may continue working until
mendatory retirement at age 70 (age 65 prior to Jan. 1, 18793 .
#%% 0GC believes that Respondent's plan violates Section (e} of
the ADEA which ### makes it unlawful for employers to
tdiscriminate against any individual with respect to his
compensation, terms, conditicns, or privileges of employment,
because of such individual's age' (29 U.S.C. 623(a)). However,
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the ADEA provides certain exceptions to the prohibitions of
Section &(a). #%% Section 4(f)(2) of the ADEA provides that
*[1]t shall not be unlawful for an employer . . . to observe the
terms of . . . any bona fide employcc benefit plan **f which is
not a subterfuge to evade tne purposes of the DEA], except that
no such . . , employee benefit plan shall require or permit the
involuntary retircment of any individual [aged 40 - 69] because
of the age of such individual' (29 U.S.C. 623(fr){2)). #e= 1t
would appear ¥88 that Respondent's plan qualifies for the
Section 4(f){2) exceptTon. ¥¥¥ It Is anticipated that the
Commission will soon consider a staff proposal to 1ssue an
opinion Tetter taking the posiiion that a truly voluntary
retirement incentive plan cannot be 'a subtecluge to evade the
purposes of the Act.' ~See memorandum, Allyson Duncan to Special
Assistanle, June 25, 10W% ¥¥¥ _##f [Aln EEOC action involving an
analogous vo!untary severance or buy-out plan was recently
dismissed, because OGC concluded that the plan at issue was
lawful under Section 4(f){2) of the ADEA. See EEOC v. Times
Mirror, Inc, and Newsday Inc., S.D. N.Y., No. 84-Civ-4692, filed
July 5, 1984, stipulation of dismissal entered June iz,
1985,#28"  [NOTE: HAND-WRITTEN NOTATION AT TOP OP PAGE ONE --
"REJECTED, MOTION NOT TO LITIGATE APPROVED BY COMM., 9/10/85 --
AGST. LITIGATION -- THOMAS, WEBB, SILBERMAN; POR LITIGATION --
GALLEGOS, ALVAREZ."]

MEMO to James Troy, Dir., Office of Program Operations, from
Leroy Jenkins, Jr., Dir., Legal Enforcement & Coordination Div.
RE: EEOC V Xerox Corp. "During the periocd of 1980-1983, Xerox
terminated approximately 12,000 salaried employees. About 5,000
or 42% were above the age of U0, with the bulk belng around 52
years of age. During that time, [protected age groups]}
~epresented approximately 34% of Xerox. A large percentage of
the terminations of these 1dentifiable individusls left the
company under a constructive discherge. The company contends
these individuals retircd under a henefits plan offered by the
company. However, interviews with more than 75 of these
individuels reveal that they were given an ultimatum - 1.e.,
take the benefits package or be terminated.¥¥¥ Moreover,
internal [Yerox] memoranda¥*#support our finding that age was a
factor in the company's staflf reduction elforts, ¥ WEN

MEMO to Jemes Pinney, Assoc. Gen. Counsel, EEOC, from Judy
Mathis, atty, EEOC, and Carlton Preston, atty, EECC. RE:
Conciliation recommendation, EEOC v. Xerox. "Though Xerox has
indicated willingness to concillete the Individual cases we
bring to their attentlon, they have consistently denied us
requested data whlch would enable ue to identify and look at
ndividuaTs¥¥¥[1]t {s clcar that submission of the names by
Kerox is_the only practicable wey we have of rinding potential
aimants and of computing the specific amount oOF potential
ablility Xerox faces,"

)

XEROX PORM 10Q report filed by Xerox Corporation with the
Securities and Exchange Commission. "In 1983, an actlion was
brought against the Company In the United States District Court
Tor the District of New Jersey which alleges age discrimination
in viclation of the Pederal Age Discrimination in Employment Act
t22Tn 1984, the Company received a letter from the Fqual
Employment Opportunity Commission alleging that the Commission
determined that the Company hed violated the Act#®%the Company
engeged inff#conciliation and discussions about the merits of
the Company's position with the EEOC¥#To dete there have been
no further developments.®™ NOTE: SEE E R 3/2 N
3/31786,

EEOC General Counsel decided not to intervene in the Luserdi
sult "because those plaintiffs appéer to be ably represented by
private counsel.” {see 8/7/86 memo to Carlton Preston from Judy
Mathis.}
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3/25/86 XRROX CORP. 1985 ANNUAL REPORT to 1ts sharcholders. "In 1983,
an action was brought against the Company®®®which alleges age
discrimination in violation of thc Pederal Age Discrimination in
Employment Act#8#In 1984, the Company recelved a letter from the
Equal Employment Cpportunity Commission alleging that the
Commission determined that the Company had violated the Actew®
The Company has been informally advised that the EEQC has
terminated its proceedings in tnis matfer.”

3/31/86 XEROX 10Q report filed with the Securities and Exchange
Commission. "In 1983, an action was brought agalinst the Company
#s38ynich alleges age discrimination In vielation of the Federal
Age Discrimination in Employment Act®##¥In 1984, the Compeny
received a letter from the Equal Employment Opportunity
Commission alleging that the Commission determined that the
Company had violated the Act®**®The Company has been informally
advised that the EEOC has terminated its proceedings in this
matlter.”

4/17/86 MEMO to Leroy Jenkins, Ass't. Gen. Counsel, EEOC, from Carliton
reston, atty, EEOC. Cover memo with proposed conciliation

agreement and letter to Philip Smith, Asscc. Gen. Counsel,
Xerox, to be sent tc Xerox. The letter states: "After carefully
analyzing the Company's explanaticon of its position and
reviewing materials presented by Xerox during the Investigation
and concilfation periocd thc Commission has concluded that the
evidence shows & violation of the ADEA,

6/30/86 Form 10-Q filed with the Securlties and Exchangc Commission by
Xerox Corporation. "In 1983, en actlion was brought against the
Company¥#%which alleges age discrimination in violation of the
Fedcral Age Discrimination in Employment Act®2%In 1984, the
Company received & letter from the Equal Employment Opportunity
Commission alleging that the Commission determined that the
Company had violated the Act¥#%The Company had been informally
advised that the EEOC had terminated 1ts proceedings In this
matter.

7/11/86 LETTER to Philip Smith, Associate Oeneral Counsel, Xerox
Corporation, from James Finney, Assoc. Gen. Counsel, EEQC.
rAttached Is the Commission's proposed conciliation
agreement ¥¥RAfter Carefully analyzing the Company's explanation
of its position, and reviewing materials presented by
Xerox®%%the Commission has concluded that the evidence shows a
violation of the ADEA."

7/23/86 LETTER to James Finney, Assoc. Gen. Counsel, EEOC, from Philip
Smith, Assoc. Gen. Counsel, Xerox. The lctter is a chronology
of cvents between the EEQC and Xerox. "Given sufficlent
information, {Xerox} would inveatigate and address individual
claims of terminations presented to it by the EEOC###EECC has
requested that Xerox provide the names of all persons who
participated in voluntary reductions In Torce in the yecars 1980~
1983. At a weeting in the EEOC's offices in November, 198%,
Xerox informed you that we would not provide such names.”

8/7/86 MEXO to Carliton Preston, atty, EECC, from Judy Mathis, atty,
EEOC. "We made the decisicn, in Fedruary 1986, not to Intervene
fn the bLusardi sult because those plaintiffs appear to be ably
representca By private counsel®®¥It is clear that Xerox stopped
the messive terminations after the Lusardi suit was filed®***Dr.
Medoff, the Xerox expert {on statistTics)*¥#revealed during his
deposition that the analysis undertaken for the EEQC meeting was
done by Xerox employees and some analyses represented were not
performed at sii. During his deposition, he virtually disavowed
both the report to EEOC and nis expert report in the Lusardl
suft.”

8/18/86 MEMO to James Finney, Assoc. Gen. Counsel, EEGC, from Judy
Mathis, atty, EEOC, and Carlton Preston, atty, EECC. RE:
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9/11/86

9/22/86

10/6/86

10/16/86

12/10/86

12/19/86

conciliation recommendation, EEGC v. Xerox. "#S8between May and
August, 1984 Xcrox had assured us verba ¥ and in writing that
the computer data they sent us was complete and with the proger
documentation for our computer experts to analyze. Thelr
information was completely false ###The statistical analyses
performed by DBS Corporation covered the period from May 1, 1980
through December 31, 1983, After analyzing this data, DBS was
able to conclude with reasonable confidence that Xerox

Uorg¥ration ga?ficig&tea Tn a pattern oF age dlscrimination by
erminating employees over Jears old.,

LETTER to Philip Smith, Assocc. Gen. Counsel, Xerox, from James
Pinney, Assoc. Gen. Counsel, EEOC. "In the interest of good
faith concilaition, attached 1s a 1ist of information we are
requesting?*%in order that we may discuss specific claims of age

discrimination.®#8This should not be interpreted as an
abandonment of our class allegations.®

LETTER to James Pinney, &ssoc. Gen. Counsel, EEQC, from Ms.
Christina Clayton, Assistant General Counsel, Personnel and
Environmental Health and Safety Division, Xerox Corporation.

"It i{s clear that there are continuing misunderstandings between
uB on kKey issues®*#{Wc] continue to be willing tc investigate
the 100 cases of individuals with claims arising after March 31,
1983.%%8We remain willing to conciliate and to cooperate with
the EEQC's reasonable requests for further data."

LETTER to Leroy Jenkins, Ass't. Gen. Counsel, EEOC, from
Christina Clayton, Ass't. Gen. Counsel, Xerox. "In response to
your letter to Philip Smith of Sept. 25, 1986, wec cnclose coples
of the relevant portions of [several) documents.®®%Internal
Xerox documents, {f there are any, prelating to Xerox' discloaure
of the EEOC matter in SEC filings would be covered by the
attorney/clent privilege."

ARTICLE in New York Times "The Xerox Corporation, hurt by
declining sales of office equipment and sceking to cut its
costs, offered enhanced carly retirement benefits to 4,000 of
its senior employees today."

LETTER to Christina Clayton, Asst. Gen. Counsel, {erox, from
James Pinney, Assoc. Gen. Counsel, EEOC. r"##2{T)ime 1s
becoming a factor. The charges is several years old, and some
members of the class stand in jeopardy of losing their claims if
the running cof the statute {of limitations) is not tollcd.®ssn

DRAPT PRESENTATION MEMC to James Finney, Assoc. Gen. Counsel,
EECC, from Judy Mathis, atty, EEOC, and Carlton Preston, atty,
EEGC. "Preliminary discovery conducted in the Lusardi suit has
supported the allegatlions made by plalntills that ferox, in
order to cut costs, In late 1981 designed and implemented &
massive grogram to get rid of older, h!gher paid employees and
replace em with lower paid new hires.*¥¥#ihe evidence obtalned
by the Commission shows that Xerox embarked on & conscolous and
delTherate program which viclates the ADEA by eliminating oider,

higher paid employees and by replacing them with younger new
hires.%®30ur evidence shows that from 1980 through 1983, Xerox
actually hired many more employees than the number who ieft.
Rather than reducing the number of employees, Xerox was
replecing tne older, highly pald professionals with new hires
who make 1ess money.¥¥iThere ls much evidence, both anecdotal
and documentary, tnat older workers were targeted for
elimination from the Xerox worklorce.®*#i0ider workers were
Tcounselled’ tnat failure to take the "voluntary' offer would
resuit In termination witn no benelltas.¥¥i¥erox nas, in Its
presentations to us,.¥¥¥omitted so called 'voluntary RIFs' as it
asserts that those who left In this category could not have been
discriminated against since leaving Xerox was their cholice.##s
Repeated requests to Xerox to furnish us the names of {(these)
peraons®®thave been refused.®#%The facts belle the Xerox
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assertion that those it terms as voluntary RIFs chose to leave
beceuse some belter aiternatvie was open to them.¥¥¥As tne
agency charged with enforcement of the ADEA, the Commissfon has
an obligation to be involved in important casés to the extent it

can help shape the deveiopment of case law and can Insure tnat
victime of 1llegal aée discrimination _are afforded aggrogriate
relief. f the s to vigorously enforce tne ADEAR, it
cannot paseively allow such apparently biatant fllegal acts to
continue. Based on the evidence of delfberate age

discrimination by Xerox and its fasjijure to concilliate, we
recommend that tne Commission approve the filing of the attached

compialnt.”

MEMO to file, by EEOC staff, re: Conciliation Meeting with
Xerox, 1-14-87. f®Xerox repeated its recent assertions that our
focus on persons terminated after March 31, 1983 13 new and 1s
contrary to what we told them in the past.®e#[However], the
proposed conciliation agrecement sent in July 1986 focused on
this®®egroup for settlement purposes but that any litigation we
undertake would probably encompass e much larger group
representing a wider period of time,®##0ur information
request*¥*has been outstanding since September, 1586.

LETTER to James Pinney, Assoc. Gen. Counsel, EEGC, from
Christina Clayton, Assistant General Counsel, Xerox Corporation.
Wohis 18 to confirm the tentative agreement that we reached last
Wednesday on a procedure for further conciliation.”

LETTER to Christina Clayton, Assistant General Counsel, Xerox
Corporation, from Jemes Finney, Assoc. Gen. Counsel, EECC.

nYour letter (of January 20, 1987) mekes it clear that there
were different understandings reached at the January lith
meeting.*##[FPJurther conciliation efforts will de futile.®®2To
conduct its investigation the (EEOC) had included a detailed
request for Information in its Pebruary 7th letter.®*®#Xerox did
not provide the crucial statistical and computerized data
requested by the Commissicn at that time.%2%When some of that
information was produced by Xerox in July of 1684, 1t was
crtically incomplete.®¥8The Commission has found that Xerox
engaged in a series of programs wnich violated the ADEA.¥¥#The
Tommission does not know ail of these programs because of the
restrictions Imposed by Xerox on what information it would
tolcase to the Commission.¥V¥if within rive days of the recelpt
of this letter (containing an EEOC conciliation proposal), Xerox
has not accepted these general terms, we have no alternative but
to deem conciliation to have failed pursuant to Section 7(b) of
the ADEA, and Systemic Litigation Services will seek suthority
from the Commissioners to {ile sult.V

DRAFT MEMO to Johnny Butler, Gen. Counsel {acting) from James N.
Finney, Assoc. Gen. Counsel. RE: EEOC V. Xerox. TAREQur
evidence shows that Xerox®e#yiolated the ADEA by forcing older
Yorkers Lo leave tne company.¥¥¥Throughout our investigation and
conciliation, Xerox's actions and assertions have not been in
kxeeping with a sincere or good falth effort to regolve Its
violations of the ADEA.#%®Xerox has not been cooperetive in
supplying requested information and, in fact, misrepresented
what computer deta it furnished Tor a period of six months.
Yerox has consistently refused to discuss its voluntary RIP
programs®#® Purther conclliation would be unproductive and
potentially harmful to trose Injured by Xerox policies and
practices.%#8 As early as September 198L**¥ye snowed compelling
evidence of a pattern of deliberate age distrimination.**¥ Jur
expert's analysls showed & dramatic pattern of terminations
among employecs aged 50 to sk, ees{Yle®22found that the Xerox
[involuntary) RIF analysis, which purported to show no
difference by age, had been misrepresented in that new college
hires have been exempted from consideration for IRIP for two
years after hire and were therefore not counted in the
analysis.*#® [Plotential plaintiffs have frequently suffercd
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3/10/87

3/13/87

3/13/87

financlial hardship?#® Many have had their retirement benefits
cut by 2/3 while they are job hunting at BY yeers of age. &
defense of economic necessity [according to 29 CPR 1625.7(f)] is
not available to employers to Justify terminating their older
workers.#%® Yerox has never rebutted our evidence and has
never®%8responded directly to our Tindings. Yerox nas, on the
subJect of voluntary RIFs, conslstently refused to provide

information.

*MENO to Willtam Ng, Deputy Gen. Counsel, EEOCC, from Richard
Komer, Acting Legal Counsel, EEOC. RE: Ci%?}ano v. Board of
Education. ™"#88Your office rccommends tha e Commission
intervene in the District Court ceése, ag requested by the
District Court Judge. The Commission should congider providing
& document to the court which is narrow in scope [because] the
1986 ADEA amendments in the Omnibus Budget Reconciltation Act,
H.R. 5300, which added section 4(1) to the ADEA, will have a
significant Impaet upon the [early retirement incentive ] issue.
%% Secondly, as you are aware, the Commission hes been
considering & draft ERI opinion letter requested by the Michigan
Education Association. ¥#% Since the 1986 ADEA amendments nay
render the scction #4{a)(1)/3{fr){2) analysis herein moot for most
caseas arising after 1987, we recommend that the Commission not
attempt in the Cipriasno case to set & sweepin statement of
policy. ather, it should provide the mingmum Tnput that is
consistent with i{%ts duty to the court.¥ INOTE: SEE 3713787
AEMOS BELOW.J

MEMO to Clarence Thomes, Cheirman, EEQOC, from William Ng,
DeputyGeneral Counsel, EEOC. RE: Background information for the

briefing [of the Commission] on tne status of the girected
Investigation of Xerox corporation. "In response to the reguest

for background information, we are forwarding coples of a

roposed presentation memorandum, which we recelved from
Systemic Litigation Services on March g, 1987##%s The
presentation memorandum has not been thoroughly reviewed or
approved by this office. We are forwarding the document only
for the purpose of providing basic information on the history
and nature of the case. [NOTE: PRESENTATION MEMO WAS ATTACHED TO
THIS MEMO,ANDISVIRTUALLY IDENTICAL IN SUBSTANCE TO THE PINAL PM
OF 3/24/87--SEE BELOW]

*TRANSMITTAL MEMO to EEOC Chatfrman Thomas and Commissioners
Silberman, Gallegos and Alvarez, from William Ng, Deputy Gen.
Counsel, EEQOC. RE: Litigation Recommendation for Intervention
in Ciprianc v. Board of Education of the City School Diatrict of
the City of North Tonawanda, No. B4-CV-80C (W.D.N.Y.).

"Attached pleased find copies of a recommendation for
intervention In the above-styled case*$%, pDue to the importance
of the issue involved, we have requested thet this case be
placed on the first avallable Commission agenda, rather than be
processed through the special notatlion vote procedure, 8%
Portions of the litigation recommendation have been revised or
rearranged since the Legal Counsel memorandum [see 3/3/87 entry
above] wes written. and we have added tc the recommendsation a
brief discussion of 4(1) OF the ADEA and oF the advigabITity of

appearing In an amicus, as opposed to intervenor, capacity.®
!ﬁgTE: EgE 3713787 Bﬁﬂa BELOW. T

SMERO to EEQOC Chairman Thomas and Commissioners Siliberman,
Gallegos end Alvarez, from William Ng, Deputy Gen. Counsel,
EECC. BRE: Brief in Intervention in Ciprisno v. Board of
Education of the City School District of the City of North
Tonawanda, No. B84-CV-80C (W.D. N.Y.). "ss2[T]he Issue #0% fp
whether the #8% Board and teachers' union vioiste e+ {ADEA] by
offering an early retirement incentive to employees aged 55 to
60, but not to those over age £0. The Second Circuit Court of
Appeals last year reversed the entry of judgement for the School
Board and remanded the case for further proceedings, $8% The
appellate court ruled ##% that the plan viclated 4{(a){1) of the
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L}

Act, 29 U.S.C. 623 (a){1), because 1t withheld an employment-
related benefit on the basis of age {785 F.2d a4t 537« ;;x The
only 1ssue to be decided by the lower court on remend is whetner
##% the plan is ### a subterfuge to evade the purposes of the
ADEA. #*% [Tlhe Second Circuit directed the digtriect court to
tseek the assistance ol Lhe EROC' with respect to the meaning of
‘gubtertuge’ in B(L) (2] as amended, or witn respect to 'the
permIss&S%e means of structuring voluntary retirement plans.?
785 F.2d at 59. ¥#% The [district] court has now made it clear
that it wishes our particIpation to take the form of
Tntervention, and is awalting our response, ##F [Wle are
recommending intervention##*, Based upon our review of the law,
The ADEA legislative history and the administrative
interpretations which are still In effect, we recommend thet the
Commission's brief present the following analysis. First,
genuinely voluntary, early retirement incentives mey peacefully
coexlst with the ADEA. ###% Second, plans that do provide unegual
benefits because of age are immunized from atteck by virtue of
8({f)(2) only whcre the cost of providing the benefit increases
directly as a function of age. #%** [Tlhe legislative history
makes clear that Congress considered plans paying unequal
benefits to be a 'subterfuge to cvadc the purposes of the

BT, witnin the meaning of 4{f)(2), unless the cost of
providing the benefit increased with age. This conciusion
heccssarily follows from the longstanding Interpretation of
4(f£){2) set forth in the rcgulations promulgated by Department
of Labor in 1969 and ratified by the Congress in 1978, 1982 and
1986, It 1s also the position the General Counsel has
consistently advocated before the courts of appeals. #&# [Tihe
tnecentive offered in this case i1s a 'subterfuge’ because the
denlel of the benerit cannob be justificd by age-related cost
considerations. ###% Additionelly, the incentive is structurcd so
as to collide with another statutory purpose; viz, promoting the
employment of older workers, #ad [T)he employer is providing a
disincentive for employees to rcmain past age 60. Indeed, it 1s
clear that the motive of the North Tonawanda defendants is to
eliminate thelr oldest workcrs.®®¥" | RNOTE: OBiAalN AN EABLIER
DRAPT OF THIS WEWO WRICH WAS FORWARDED TO THE EEOC LEGAL COUNSEL
IN LATE FEBRUARY 1987 PCR REVIEW -- SEE 3/13/87 TM, PAGE CNE.]

CLOSED BRIEPING OF THE COMMISSION by attorneys from the EEQC's
Systemic Litigation Services, Office of General Counsel. The
following are cxcerpts from the dialogue recorded on audiotape.
Cheirmen Thomas: "#%##This 1s standard practice In industry. I
don't know why Xerox 1s the only one we are after. 1 Xerox is
on tne c¢nopping block for this, we have got about 100 other
corporations we should be locking at. It's as simple as that.
Okay? GOM 18 doing the same thing.” Vice Chair Silberman:
"There probably are 100 other corporations waiting to see what
we do on Xerox." Chairman Thomas: "No, we have already done 1t.
We have already done it. If they were walting around, they
wouldn't have a RIP program.® Commissloner Alvarez: "Don't we
have scmething coming from Mr. [Richard] Komer fEEQC Legal
Counsel] on this someday?" UNIDENTIFIED MALE VOICE: "We have
briefings coming, in fact, In the nCiprianc Brief on the lssue .
. ." Viece Chalr Silberman: "Which goes the other way."”
UNIDENTIFIED MALE VOICE CONTINUES: ". . . which is coming up
now. In fact, we already got it. We have a pending opinion
letter which we have a copy of now. It’s been around for a
while, on thc issue of sweeteners.**®" Attorney Jamcs Finney:
sa#sa{I]f someone comes along and tells you that if you opt for a
voluntary retirement, you might get tXt; if you wait for
involuntary [retirement], you might get half of *X*'; and neither
X' nor half of *X' equals the present value of what you would
have gotten at age 65 [hed you continued to work], but you feel
you have no choice, I think I would find that quite coercive."”
Chalrman Thomas: "1 don't say that is coercive--that 1s
reality.”
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3/24/87
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MENO to William Ng, Deputy Gen. Counsel, EEOC, from James
Pinney, Assoc. Gen. Counsel, BEOC. RE: EEOC v. Xerox
Presentation Memorandum. "This revised PM is attached.#s# Since
briefing the Commissioners on this matter [on Mareh 161 we have
reviewed our notes of their comments, and have recelved several
calls from special assletants with questions or clarifications
on several points. We have tried to incorporate i{nformation,
discussion and analysla to address Lhe questlons and concerns we
recelved.¥¥¥ There are CAree possiblc courses of actlion. The
Commission might view the rindings as supporting an action in
the nature of a pattern and practice case®#® Secondly, the
Commission might decide that the record only supports a
consolidated action based on individual claims. Pinally, the
Commission might determine that the facts do not warrant further
action. Since the Commission policy in the area of workforce
reductions or early retirement programs 18 unclear and
unscttled, we belleve that It Is appropriate that they have the
clearest opportunity to review and consider Lhe several options
presented. Any action taken can be prematurely interpreted——or,
misinterpreted--as a reflectlon of Commlsalon pollcy.
Traditionally, the Commisslon has been careful to avoid creating
confusion as to poifcy In unsetiled, and sensltive areas before
it hes had an opportunilty to formulate 1ts views. We wWould nope

for some guldance as to how this matter might be resolved, It
should be noted tnat some OF our compiaintants will be affected
by the statute of limitations after the end of this month,"
{NOTE: REVISED PM WAS ATTACHED--WE DO NOT HAVE IT7.}

KEMO to Clarence Thomas, Chairman, R. Gaull Silberman, Vice
Chairman, Tony Gallegos, Commisaloner, and Fred Alvarez,
Commissioner, from William Ng, Deputy General Counsel, EEOC.
"Por the following reasons, the Offlice of General Counsel
concurs in the recommendation of Systemic Litigation Services
which we received on MArch 23, i§8; to Iltigace this ADEA
case¥*¥ConciTiation efTorts have continued since the LOV was
issued, ¥ ¥¥puring the entire Investigation and concillation Xerox

has been uncooperative In supplying requested data.¥¥¥ Pive
Formal conciilation meeE!ngs were Eeiﬁ."'fﬁe statistical
evidence developed in this investigation ciearly demonstrates
that Xerox undertock efforts to rig 1tself of o?der, refetive!y
higher pald workers and replace them with young
workers.#%#8Tndividuals who availed themselves of the Bridge to
Retirement plan stated they did so on1¥ because they had been
nformed that they wou e involuntarlily r ed they 41
not**¥ TTThis pTan entalled no 'sweetening’ of retirement
benefits; rather, it caused employees to accept substantliall
smallier éene?its.“‘civen EEIS, and the Eestlmony of emp!oyees
that they were made to understand tthey could take this program
or leave with nothing, the voluntariness of the election is

highly guestionable."' Tne evidence obtalined b¥ the Commission
shows at Xerox embarked on a conscious an eliberate program
of eliminating older, higher pald em Toyees¥¥¥and accom gisged
this end Enrougﬁ fnvquntary reductions In force and fﬁrougﬂ
coercing older employees to accept what it termed "voluntary’
programse .¥#¥#Thepre 18 extensive evidence, both anecdotal and
documentary, that the eliminatlon of older workers from the
Xerox workforce was a corporate policy.¥#V0lder workers were
Tcounselled” that Fallure to take the 'voluntary® offer would
result in terminatlon with no benellts.¥¥¥There 13 extensive
evidence that those eligible for the program were told that 1f
they did not take it voluntarily, theg would be Involunfarily
terminated, aged on the evidence a erox developed an
implemented a dellberale corporate policy which resulted Iin &
pattern of wiliful violations of the Age Discrimination in
Employment Xc€, and upon the unwlllingness of Xerox to
concI%IaEe,"'ne recommend that the Commisslon approve the

filing of the complaint.®”

MEMO to William Ng, from Pred Alvarez, Deputy Commissioner,
EEQC. "I em not®®®convinced that there has been a presentation
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of facts sufficient to support litigation®*®, [Since the matter
has been pending before the Commission for three yearslest "He
should have the information {concerning whether Xerox engaged in

uniawful discrimination since 1G83) Iin nand now. Given our
historlc success in enlorcing information requests tnrough
subpoena 1itigation, Lne asserted lack of cooperation on thc
part ol Xerox ¥in providing updated personnel data is not an
adequate expianationd##W¥

LETTER to all persons seeking EECC intervention in the Xerox
case due to alleged age discrimination against them, who are not
parties to the Lusardi class action. “The Egqual Employment
Opportunity Commission has decided 1t will not initiate s
lawsuit against the Xerox Corporation under the Age
Diascrimination in Empioyment Act.V

LETTER to Christine Clayton, Assistant General Counsel, Xerox
Corporation, from James Pinney, Assoc. Qen. Counsel, EEOC,
“The Commission has determined that 1t will not initiate a
lawsult against the Xerox Corporavion under the Age
Discriminaion in Employment Act (ADEA)."

#MEMO tc Charles Shanor, Gen. Counsel, EEOC, from Dianna B.
Johnston, Staff Attorney, 0GC, and author of the 3/13/87
recommendation to the Commission for intervention in Cipriasnoc.
RE: Cipriano v. Board of Education of North Tonowanda.

##3{ Alttached i3 a memorandum to the Commission responding to
the Legal Counsel’s [3/3/87) memcrandum.®##" [NOTE: SEE 3/3/87
MEMO ABOVE; ALSO, BELOW, SEE FINAL VERSION, DATED 6/30/87, OF
MEMORANDUM TO THE COMMISSION RESPONDING TO THE LEGAL COUNSEL'S
3/3/87 MEMO.]

SMEMO to EEOC Chalrman Thomas and Commissioners Silbermen,
Gallegos and Kemp (who replaced Alvarez), from Charles Shanor,
gGen. Counsel, EEDC. RE: response to memorandum from Office of
Legal Counsel Concerning Ciprianc v. Board of Education.
ne##{0Jur brief sets forth thc arguments which this office
believes should be presented to the district court in thls case.
se® [Wle are inclined to disagree with Legel Counsel’'s theory
that the new sectlon 4{1) will resolve all such guestions.”
{NOTE: BELOW, SEE 6/30/87 REVISED BRIEF RECOMMENDED FOR PILING
IN CIPRIANO V. BOARD OF EDUCATION.]

SMEMO to EEOC Chairman Thomas and Commissioners Silberman,
Gallegos and Kemp, from Charles Shanor, Gen. Counsel, EEOCC. RE:
Brief recommended for filing in Cipriano v. Board of Education.
{NOTE: SEE PROPOSED MEMORANDUM OF EAH BELOW. ]

#PROPOSED EEOC MEMORANDUM OF LAW for transmittal to U.S.
District Court, Western District, New York, and authored by
Dianna Johnston, Attorney, OGC, EECC. RE: Cipriano v. Board of
Education."##2This Court *#¥ requested that f&e Commission
participete in the remand proceedings. In light of that
request,®?? the Commission has moved to Intervene in this
cage®®®, Under established Supreme Gourt preccedent, en
incentive plan vioclates Section 4(a){1l) of the ADEA only wherc,
as here, it deprives older workers of thc incentive benefit on
the basis of their age. %#% [TIhe Commission belleves that
defendants will probably be unable to prove thet thelr early
retirement incentive plan is justified by age-related cost
conaiderations. Withholding a fixed incentive bonus from
employees beyond age 50 cannot be Justified on tne ground that
the employees' age renders extension of tne incentive to them
more costiy. oSuch e plan, theretore, reduces {o & Tsubterfuge'
Fecause, without such cost justification, it denied them &
benefit availabile to thelr younger colleagues.*¥¥ Incentive
plans which makc age-based g!sE?ncflons Tn the amount of
nenefits violate Section 4#(a){1). ### [Tlhe issue is whether the
plan's structure--one lump sum to everybody 55-60, nothing to
those 61 end over--1s & subterfuge. ##* [Tlhe stated purpose of
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the Act 1s not only 'to promote the employment of older persons
based on their ability rather than age? but also 'to prohibit
arbitrary age discrimination in employment and to help employees
and workers find ways of meeting problems arising from the
impact of age on employment.' Section 2(b), 29 U.S5.¢. 621(b).
Congress declared it unlawful to discriminate not only in hiring
and discharge, but also with respect to 'compensation, terms,
conditions or privileges of employment' {Section i{a)(1), *=e

[Ulnless North Tonowanda can deronstrate age-related cosat
consideratlons, 1ts plan 1s & subterluge to evade the Act's
purpose of eradicat!n§ srbitrurz e§e diserimination. or this

reason alone, e eicnse I1s nol avallable here, ##s

{T]he motive in structuring the plan this way %as, in fact, to
discourage Teachers from worR!ng Eegone a§e E . ﬁicﬁﬁoiafng
enefit or orivilege of empioyment for this vurpose ias ¢ early a
subterfuge to evade the purpeses of the Act., ¥#¥ This Court
ghould analyze the legality of defendants!? early retirement
incentive plan in a way that comcs to grips with the statute’s
clear prohibition againat age dilscrimination,#sen {NOTE: THIS
PROPOSED MEMO OF LAW WAS REJECTED, AND THE TASK OF REDRAFTING IT
WAS TAKEN AWAY FROM DIANNA JOHNSTON, ATTORNEY, APPELLATE
DIVISION AT EEQC, AND ASSIGNED TO PAUL BRENNER, ATTORNEY, 0GC
TRIAL ?ERVICES; ALSO, SEE 7/6/87, 7/9/87 AND 8/5/87 ENTRIES
BELOW,

SMEMO tc Charles Shanor, Gen. Counsel, EEOC, from Richard Komer,
Legal Counsel, EEOC. RE: Cipriano v. Board of Education. "We
nave reviewed your Office's Erief and memorandum $o the
Commission%®®®, We belleve the brief should addreas the section
(4} tssue tn a footnote, to alert the court to the question of
its possible future applicability to carly retirement
incentives, Given that pocssibility, the Office of Legal Counsel

does not believe this a propitious time For an expansive
decialon on such Incentlves under section U{TJ(2); &n awareness
of section U{3) may induce the court to frame a narrow declsion.
¥¥¥ The Commission should retain the widest possible latitude to
Tformulete pollcy on retirement incentive issuca that are not
necessary to a decislion in this case. #28% In the brief, a2t p.
29, you stete that the section 4{r)(2) defensc 'is not avallable
herc.' We recommend changing the sentence to say that the
4{£)(2) defense, although avallable Tcannot succeed.’ ¥#F
Finally, ¥¥F we suggest that the court be urged to 1imit the
holding of the cese to the piculiar facts before it, and that
the court not try to set wide-renging poliecy on early retirement
incentives at this time. The brief should similarly be

limited.®#%» [NOTE: SEE 3/13/87 PROPOSED MEMORANDUM OF LAW
ABOVE; ALSO, SEE 3/3/87 MEMO ABOVE.]

SMEMO to' Charles Shanor, Gen. Counsel, EEOC, from R. Gaull
Silbermen, Vice Chairman, EEOC. RE: Draft Amicus Brief in

Cipriano v. Board of Education. "assy think the draft brief

goes considerably beyond what the Second Circult has asked us to

do, and lays out a Eollc% view with which 1 disagree, ae you
now. Moreover, at the Cowmisslon meeting at which this
incentive plan was disapproved for liti{gation, both the Chairman
and I took the position that this plan was lawful, ¥e#
Hetlrement incentives are provided only to employees who retire
voluntarily. Retirement incentives are a quid pro quo:
employees who accept them must forfeit the opportunity to
continue working and maximize their pensions. This opportunity
is generally worth more to younger employecs. A greater benefit
for younger workers may thus be necessary both to compensate
them for the greater years of service they are giving up and to
induce them to retire when they would otherwise choose to
continue working. If employers are required to provide an equal
incentive {or even some incentive) to every employee regardless
of age -- and that now means employees of any age not jJust up to
age 70 -- and regardless of the 1ikellhood of voluntary
retirement without an incentive, then the resulting cost
undoubtedly will cause many employers to abandon the early
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retirement benefit altogether. Since employees can choose to
continue working, and since voluntery retirements may preclude
an Involuntary reduction in force, retirement Tncentives In my
oplnion promofe rather than conflict with the purposes of the
ADEA. " OTE: SEE 3/13/87 WMENO OF LAW ABOVE; ALSO, SEE
775787 MEWO ABOVE.]

SsPINAL EEOC MEMORANDUM OF LAW, AMICUS CURIAE In Cipriano V.
Board of Educatlion, authored by Paul Brenner and subnm tted to
the U.S. District Court, Western District of New York.

rguments in this brief are dramatically contrary to those
presented in the proposed memo of law dated 3/13/87. Morecver,
the Commission decided agalnst intervention, as the Court had
requested, and instead Ffiled witn tne District Court an Amicus
Curise brielf. "8¥F Blased upon a review of tLne ADEA, its
Teglslative history and edministrative interpretations, the
Commission believes that early retirement Incentives do not
vilolate tne ADEA. %#% [TJhe Commission believes that Sectlon
4(f)(2) of the ADEA protects an early retirement jneentive plan
even if it provides unequal benefits to older workers, where
participation In the pilan 1s voliuntary for all retirement-
eligibic empioyees and where there 1s a tcgitimate business
reason for structuring thc pian with specific age Timitations.
¥¥#% [AJn employer--and here the union--may prove that the plan
t1s not a subterfuge to evade the purposes of thie ADEA]' by
demonstreting that the age limitations are Justifled by an
objective assessment of increasing cost and/or declining benefit
to the empleyer in providing the retirement incentives, %82
{Tlhis Court should afford defendants an opportunity tc prove
that a cosit/benefit analysis or some other Tegitimate business
Teason justifies structuring tneir voluntary early retirement
Tncentive plan fo provide a $10,000 beneflit to teachers age bb-
%03, but notning to those over age %0. *¥¥ 3y definition, early
Fetirement incentive pilans do not compel employees %o retirc.
Instead, the plans provide monetary incentives intended to
encourage employees voluntarily to elect early retirement., #*#%%
{T)o be truly voluntary, a plan must be available to all
employees eligible for retirement, 1In this regard, the
Commission believes that the asvailability of a *window'! of
participation for all retirement eligible employees may be
cruclal. Tne defendants in this case apperently provided, aad
Continue to provide, the kind of ’'window’ which assures all
retirement eligible employees a reasonable opportunity to
participate in the early retirement incentive plan, ¥
fBJecause the Sectlon 4(f)(2) exception is an affirmative
defense, it would remaln the employer's ultimate burden to prove
tnat the age limitations are Justified by a legitimate business
reason. %% [T]his Court should afford defendants en opportunity
to prove: {1) that their early retirement Incentive plan
provided a truly volunfary option for all retirement eligible
empioyees to participate; and {2) that there i3 a legitimete
business reason for structuring the plan to provide a $10,000
benefit to teachers age 55-60, but nothing to thosc over age
60.% [NOTE: SEE 6/30/87 PROPOSED MENO OF LAW ABOVE; ALSQ, SEE
7/6/87 & 7/9/87 MEMOS ABOVE, ]

HRARING was conducted by the Senate Speclal Committee on Aging
concerning the EEOC's performance in enforcing the ADEA. When
questioned about tne EEOC General Counscl's final Presentation
Memovandum dated March 24, 1987, wnich recommended an EEOC
lawsuit against Xerox, EEOC Chairman Clarence Thomas stated:
n{The Presentation Memorendum] provided no evidence. There was
no evidence., That's an assertion.*s¥ The mere assertlon {of age
diserimination] is not enough in 1itigation.®*# Wec can’t go to
court with just the assertion.®###"

SBRIEF AMICUS CURIAE of thc American Assoclation of Retired
Persons, in Ciprieno v. Board of Education, U.S. District Court,
Western Distv¥lct, New York. "#s#{T]lne Court of Appeals ruled
that bocause the challenged incentive pald substantlel benefits
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and was a ‘supplement to an underlying general retirement plan,
[1t] was & 'reticement’ plan for the purposes of 4{£){2).¢ 785
F.2d at 54, Subsequent to the Second Circult's declsion, the
Supreme Court decided Port Halifax Packing Co. v. Coyne, 107 S.
Ct. 2211 (1987) ('Port Halifax'), which held that a one-time
benefit payment was not an ‘employee benerit plan.' In lignt of
the Supreme Court's holding, this Court must reexamine the
applicability of 4(f){2) to the incentive In this case. The
{Supreme] Court’s holding was predicated on the fundamental
differences between employee 'benefits® and ‘employee benefit
plans.' %88 Court concluded that a one-time payment constitutes
nc more than an employee benefit, #se {Tlhe Court held:#88!Tg do
little more than write s check hardly constitutee the cperation
of a benefit plan.' [Tlhe holding in Fort Hallfax requires a
fresh determination by this Court of the availability of the
Section 4(f)(2) defense to the incentive in this case, t¢
Indeed, the decislion in Fort Halifax implicitly affirms the
appellate decisions In EEOC v. Borden's Inc., 724 P.2d 1390 {(Sth
Cir. 1988), EEOC v. Westinghouse Electric Corp., 725 P.2d 211
(3rd Cir.}, cert. denled, 869 U.S., 820 (1984), and Alford v.
City of Lubbock, 664 F.2d 1263 (S5th Cir.}, cert, denied, 456
U.5. 975 (1982). 1In each of these cases, a 'one-time lump sum
payment triggered by a single event' #%% wag deemed not to
constitute the type of 'employee benefit plan® to which 4(f){2)
applies. ##% [ legislative history of the ADEA and the
longstanding edministrative interpretations of G(r)(2)
demeonstrate that In order to meet the burden of proving that a
'benefit plan' ies not a subterfuge, the employer muat establish
that it provides equal benefits or incurs equal cost for
benefits regardless of age. [Tlhe specific and very limited
purpose of 4(f£}(2) was to ensure that employers were not
discouraged from hiiring older werkers due to excessive benefit
costs. *#% [Tlwenty years of congressional actions and
consistent agency Interpretations meke the following points
clear: (1) all employee benefit plans covered by 4{f}(2) must
meet the ‘equal benefit or equal cost' principle; {(2) the only
relevant cost for these purposes 1s the cost of the challenged
benefit; and (3) the only exception {(since rcscinded) pertained
to employees participating in reticement plans beyond their
'normal retirement age.' #%s Contradicting the law, the

legislative history of the ADEAE and the agency’s own
ongstanding regulations, the 0C suggests that the Gourt take
the unprecedented steg of creating an _"exception' to the
requirements of or 'truly voluntary early retirement
ncentive plans’,  EEOC Briel at &8, Because the Justification
For the suggested exception to W(F)(2) 1s premised on the wholly

icreievent considération of the voluntary nature of The
ncentive, the agencz‘s theory 1s funaamentalig TTawed.
u ng on this erroneous premlse tnen proposes that the

type of costs which may sat s?z yroor of suBterfuge are 5enerai
economic savings, such as payroll costs, s suggestion
bIetant!z aieregarﬁs the welli-esta shed ruie that general
economic savings to an emp o¥er may never éuatit! overt age
discrimination, n practica

effect, the asks tnis Court

to overturn the a;enc!'s own regulations as tney pertain to the
subterfuge’ provislon. 8 urt should decline the C's
invitation to Tegitimize this unprecedented regulatory about-
face.%%#" [NOTE: SEE ABOVE--EEOC's 8/5/87 MEMO OF LAW.]

SNOTICE from John Curtin, District Judge, U.S. District Court,
Western District of New York. RE: Cipriano v. Board of
Education. "The court has now received an anicus brief from the
Amcrican Assoclation of Retired Personatte ¥TEIL 1y important to
determine whether any further briefing is required before a date
for argument 1s set. Any further briefs to be filed shall be
filed not later than November 12, 1987,#san

*SOPPLEMENTAL MEMORANDUN OF LAW FOR THE EROC AS AMICUS CURIAR,
authored by Paul Brenner, Attorney, Trial Services, OGC, EEOC.
BRE: Cipriano v. Beoard of Education. "The Commission submits
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this supplemental memerandum In order to address one of the
arguments ralised by another emicus, the American Assoclation of
Retired Persons {AARP). The AARP contends that the Supreme
Court's recent decision in Fort Halifex Packing Co. v. Coyne LA
repudiates the approach of the court of appeals [on whether or
not defendant's retirement incentive was a 'employee benefit
plan’]. %%t [Tlhe Commission disagrees with AARP's readin; of
Port Halifax. The Commlsslion belleves that defendants’ early
retirement lncentive plan qualifies as an 'employee pveneflit
plan' under this reasoning. Pirst, the Incentive plan Is not
triggered by a single, non-recurring event {such as the plant
closing at issue in Fort Halifax), but is instead on-going in
nature. The plan has been in existance since 197gs#s, Second,
While one opticn of defendant's incentlve plan provides & lump-
sum payment, another option provides paid-up medlcal insurance
from the date of retirement (at ages 55-60) until the retiree
attains age 65. Thus, the incentive plan creates a continuing
rinancial obligaticn for the defendant School Board. Third,
unlike a state law applicable to every employer, defendants’
incentive plan does not cover 'a single contingency which may
never materialize.' The defendant School Board negotiated this
incentive plan with the defendant Unlon for actual use, RES
Fourth, unlike the state mandated severance pay benefit,
defendants' early retirement incentive plan does not exist in
1solation. As the court of appeals has already pointed out in
this case, the incentive plan i1s 'functionally related to' and
provides 'a supplement to an underlying retirement plan,tREsn

PRTITION FOR WRIT OF MANDAMUS to U.S. Court of Appeels, 3rd
Civeult, by Plaintiffs-Petitioners in Lusardi v. Xerox Corp.
wplaintiffs Jules Lusardi, et al, ®2¢ pecitfon this court #4#
for 8 writ of mandamus or prohibition or certlorari to correct
and reverse clear abuses of discretion by the fu.S.] District
Court for the District of New Jersey {Honorable Alfred J.
Lechner, Jr.).%aern :

BRIEF of Plaintiffs-Petitioners In Support Of Motlion For Stay
pPending Appellate Review in Lusardi v. Xerox Corp. "This brilef
13 being sudbmitted 1n support of petitioners® motion for & stay
of the order entered by the Honorable Alfred J. Lechner, Jr.,
dated December 16, 1987, (1) revoking and vacating all written
consents filed by former and present employees of defendant
Xerox Corporation ##% who egreed to join this actlon as parties
plaintiff pursuant to Sectlon 16(b) of the Peir Labor Standards
Act ("PALSA"), 29 U.S.C. 216(b), and {(2) requiring counsel for
the named plaintiffs to maill the Notice of Decertification to
Conditional Class Members ("Notice of Decertification”) annexed
to and made a part of the District Court's December 16th order
to 1300 PALSA opt-in claimants within 14 days of the entry of
said order. tean

ORDRR GRANTING STAY PENDING APPELLATE REVIEW by the U.S. Court
of Appeals, 3rd Circuit, in Lusardl v. Xerox Corp. "### ORDERED
that those provisions of the Pecember i16th Order *##* entered in
this matter by the [U.S.] District Court for the District of New
Jersey through the Honorable Alfred J. Lechner, Jr., be and
hereby are stayed, pending further order of this courttts.n

ORDER from a three-judge panel (Weis, Stepleton and garth), U.S.
Court of Appeals, 3rd Circuit, RE: Lusardi v. Xerox Corp. "It
$s ORDERED that: The motion for & stey Ts granted as to the
provisions of the district court's order of December 16, 1987,
directing that the class be decertified, revoking consents
perviously filed, and directing plaintiffs’ counsel te send a
copy of the notice of decertification to the affected partles;
The defendant shall file an answer to the petition for mandamus
within 15 days of the date of this ordertes "

DECISIOR of three-judge panel {Circult Judges Posner and Coffey
end Senior Distriet Judge Noland) in Karlen v. City Colleges of
Chicego. This declsion rejected the EEOC's rationale in 1its

8/5/87 Memorandum of Law {see entry above] to the District Court

Tegarding Gipriano v. board of Educatlon.
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APPENDIX IX,

CLOSED KERETING OF THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION:
RECOMMENDATION FPOR AN EROC LAWSUIT AGAINST XEROXI CORP.
"MARCH 16, 1987

[NOTE: THIS TRANSCRIPT WAS PREPARED BY STAFF OF THE SPECIAL
COMMITTEE ON AGING PROM AN AUDIOTAPE RECORDING REPOSITED IN THE
FILES OF THE EEOC, THE ONLY EXISTING RECORD OF THE MARCH 16,
1987 CLOSED MEETING.]

Participants in this meeting included: EEOC Chairman
Clarence Thomas; Vicc Chalr R. Gaull Silberman; Commissioner
Pred Alvarez; Commissioner Tony Gallegos; James N. Pinney,
Assoclate General Counsel for Systemic Services, Office of
General Counsel, EEOC; Leroy Jenkins, Trial Attorney, Systemic
Services, Office of General Counsel, EEQOC; and Judith Mathis,
former Investigator, Systemic Services, Office of General
Counsel, EEOC.

JAMES N. PINNEY: We move next to a briefing on Xerox. . .
Commissioners, we are here today to brief you on an Age
[Discrimination in Employment] Act matter which has been in
administrative conciliation for guite some time. It arises ocut
of charges we found back In Pebruary of 168% against the Xerox
Corporation in connection with a program then in placc which
involved early retirement options offered to a range of
employees. Categories of retirement offers included those
employccs who were offered what were described as voluntary
retirement programs and programs which were described as
inveluntary programs. I gather there was perhaps a third
component, something to do with separations, but issues with
respect to that preogram would not be before us.

We have conducted an investigation into thosc charges over
the course of three years, nearly three years. We have
negotiated with the company with a view tc attempt to settle the
case. The most recent meeting we had with them was the latter
part of January. We were unsuccessful in those efforts.

We are aware that, as of the end of this month, some
members of the group that we represent will start to lose their
protection because of the running of the statute of limitations,
and the corporaticon’s unwillingness to give us a gencral tclling
of the statute.

I brought along with me two members of the stalf to gilve
you whatever factual briefing, additional informetion you
require. I will then conclude by trying to describe to you the
very last positions we took with respect to a settliement--what
those problems were.

I might indicate further that there was a good deal of
interest expressed in our investigation of this charge. It is
indeed an example of a matter which had from the very beginning
a2 gocd deal of interest, 360 degrees interest. And the conduct
of our investigation into the matter, we were extremely careful
to cover each of the procedural requirements described so that
we could give you the very best recommendation based on our
investigaticn as we could, and that, indeed, is what we intend
to give you today.

I would llke to ask Judy Mathis and perhaps lLeroy Jenkins
to Join in submitting some edditional details on how that
initial investigation proceeded from the time of initial charge
beling lodged back in 1984, ., . Judy?

B2-546 0 - 88 - 7
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JUDITH MATHIS: After, before we filed the letter of violation,
we had from various sources lots of complaints, lots of
questions. This program that Xerox was undertaking was also in
the newspapers and there was a lot of general interest. We
concluded that we had found a violation and therefore issued
thisg letter of violation, and from that point we continued
investigating and began conciliation with the company.

Throughout our investigation, we found that Xerox in
general was cooperative to some extent in providing computer
database, but uncooperative to the extent that they refused to
provide any kind of information about the programs they termed
voluntary. They had both involuntary and voluntary reductions
in force. And, as we explained to them that we were getting
lcts of separate atories that said the same thing, pecple who
sald . . .

[NOTE: THE AUDIOTAPE CASSETTE RAN OUT, LEAVING A GAP OF
UNDETERMINED LENGTH.]

MATHIS: . . . termed voluntary, it was involuntary in thet I was
told, "if I don't take this now, in the next involuntary RIF, I
will be terminated with no benerfits."

UNIDENTIPIED MALE VOICE: But let's go , .
{NOTE: THE AUDIO CUT OUT ABRUPTLY BEPORE PINNEY BEGAN TO SPEAK.]

PINNEY: The reesgon the company gave us was that they were
reducing the overall size of their workforce to deal with their
economic conditions. Ae a matter of fact, at a meeting we had
with Xerox, it's, I believe was September 1984, we heard that
explanation and indeed they went further to tell us that most of
the people who had participated in the voluntary retirement
program were indeed quite satisfied with the benefits they had
recelved. We asked i{f they would give us the names of some of
these people since we were getting comments going the other way.

CHAIRMAN THOMAS: How many comments did we get? I mean how many
contacts did we get? Do you remember?

PINNEY: We . . Inttially, you mean?

CHAIRMAN THOMAS: Yeah, how many--do you have like a number of
the contacts that we have recelived from different people who
retired under this program?

PINNEY: We have on file a 1ist of names of nearly 100 people,
most of whom we've either called or written to, and most of whom
have given us, at least by telephone, statements of their
claims. And some--most cof those it turns out, and I should back
up. A number of the people who originally filed complaints with
the Commission made a decision back in 1983 to opt into the
private lawsuit. Some of those people decided to stay with the
Commission, so we have a mixed bag.

CHAIRMAN THOMAS: Okay. Now, how . . .

VICE CHAIR SILBERMAN: The charges are consolidated?

FINNEY: The ones who declded to opt In are not part of the
private lawsuit. There are about 1300 private complainants in
the case,

VICE CHAIR SILBERMAN: But do we have individual charges involved
in this?

FINNEY: We have individual charges, including people who
rejected an opportunity to opt into the private lawsult and some
who were in fact excluded from the private lawsult because the
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events involving their separation took place alter March 31,
1983, which was a cutoff date established by the court in that
case,

UNIDENTIFIED COMMISSIONER: And how many of thosc do we have?
PINNEY: We have a list of over 100 names and . .
UNIDENTIPIED COMMISSIONER: How many charges do we have?
PINNEY: I don't know that.

MATHIS: There are three charges that make cless sllegations in
that group.

UNIDENTIRIED COMMISSIONER: These are involuntary reduction
people?

MATHIS: The group that we are discussing of over 100 people
includes people who left under what Xerox termed an invcluntary,
and also thosc who left under what would be termed a voluntary
RIP.

UNIDENTIPIED COMMISSIONER: Among the three, do we have anybody
who was a ., .

MATHIS: Yes, yes, we do, We have a charge from a person who
left under a voluntary RIF program and he alleges that he wes
coerced into leaving.

UNIDENTIPIED COMMISSIONER: And he hae & class allegation in this
case?

MATHIS: Yes.

UNIDENTIPIED COMMISSIONER: And Xerox won't give us any
information about elther him or anybody who went voluntary?

MATHIS: They will give us InTormation, but they will not give
ug--they would give us information ebout him specifically, but
what we had asked for were, you know, a list, the names of all
the people who left, a large number of people who left under a
voluntary program. That was what they refused to give. They
have given computerized dats regarding all these people. We
den't have the names to connect them to. think this arose
from a different point.

PINNEY: More specifically, at one point in time, I talked
directly with the Assistant Generel Counsel with Xerox, a Mr.
Smith. Indeed, hc asked us, or the company asked us, to provide
them with the names of the individuals we had in our files as
being represented by the Commission. I told him that I would
indeed provide them with the names. However, at the same time,
there was the information that we would nced from the company in
order to complete a comparative analysis that we would attempt
to make if we were in fact going to conclude our settliement
negotiations.

I sent him--he asked me to send him a 1ist of the items of
information we would need. I did that in September 1985, and I
did not hear further from Smith. And I belleve shortly
thereafter, he retired from the company. So getting
infoermation, I had indeed with this (inaudible word or two)
agreeing preliminarily the size and the scope of the kind of
informaticon we would requirc to complete our investigation was
one of the stumbling blocks we had in the course of negotiating.
That letter, by the way, is a2 matter of record, provided to you.

VICE CHAIR SILBERMAN: Jim [Pinneyl, could you straightcn--all of
you--could you stralghten something out for me? As I was
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reading through this, I set it down in the following way: the
voluntary pcople, we have & possibility of a pattern of
practice, disparate treatment case. Is that correct?

FINNEY: That is the {inaudible word or two}.

VICE CHAIR SILBERMAN: And the Involuntary ones, it would be a
digparate impact with the cost being a reassonable factor other
than age discrimination. That is the 1ssue?

FINNEY: Essentlally.

VICE CHAIR SILBERMAN: Okay.
{ SHCRT PAUSE)

PINNEY: I'm sorry . . .

VICE CHAIR SILBERMAN: I just made the point that the voluntary
people, we have the possibility of a pattern in practice in
disparate treatment. The involuntary people, what we are really
talking about is disparate 1impact, and the 1ssue 18 whether or
not c¢ccst can be e reasonable factor other than age. Now, is
that the way you see 1t?

ALVAREZ: Well, I thought I saw more--I thought--actually I
didn't see impact et all. I thought that they were alleging,
and I know 1t's just a draft, and you're not rcady for it. I
thought they were saying that there was e pattern in practice in
an intentional way of getting rid of high priced older pecple,
getting rid of older people because of the high price, and
(inaudible word or two) impact. But there is a pattern of
practice of getting rid of older people because they want young
people.

VICE CHAIR SILBERMAN: It is a pattern of practice, yes, it is in
fact, because it's--the only way you can prove 1t . , .

ALVAREZ: It's sort of a mixed motive actually as far as impact.

VICE CHAIR SILBERMAN: Well, I think it's, 1 mean, what disturbds
me about the case and what I find most puzzliing and . . .

PINNEY: The reason of some discussion In the rleld dealing with
a matter of this size as & treatment, (inaudible word) treatment
matter? Their {lnaudible word) writers are reluctant to
describe pattern of practice in the ADEA context in the same way
we use 1t under Title 7. Por Inatance ., . .

VICE CHAIR SILBERMAN: And the alternative is, you g¢ for a
disparate impect analysis, which I'm not . . .

FINNEY: But we believe that it is possible to show thls as a
matter of disparate treatment. We can talk about the size of
it, and one of the cases we cite in the draft wss the Sandls
case which was indeed a Commission case which pointed out that
the courts would look very closely st the business affecting
early retirements for purposes of savings.

VICE CHAIR SILBERMAN: And am I correct that cost does not come
up a8 a defense if 1t 1s treated that way?

CHAIRMAN THOMAS: I don't, you know, I s8till--for the voluntary
cases?

VICE CHAIR SILBERMAN: Yes.

CHAIRMAN THOMAS: Is that what you are talking about? Jim
[Finney] and I have had previocus discussions sbout this; and, of
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coursc, we've had a number of these kinds of cases come up.
Other than if the issue 18 coerclon., . .

VICE CHAIR SILBERMAN: Yes.

CHAIRMAN THOMAS: . . . And rather than being that is an issue of
whether it is voluntary . . .

VICE CHAIR SILBERMAN: Yes.

CHAIRMAN THOMAS: . . . Period. I don't have a problem, My
question is--you know, I have read, you know, as much about
these kinds of things. Well, GM is golng through one now.
Monsanto has becen through one, This article which you have
included in your Attachment B here says that IBM is doing 1it,
Burroughs is doing it. . .

VICE CHAIR SILBERMAN: They're all dolng it.

CHATRMAN THOMAS: . . . These are all their competitors. And the
focus 1s on the senior level employees who would
disproportionately be the older employees. And the focus of the
plan is on retircment-eligible people who enhance thelr
retirement package and induce them to leave, I mean, it 18 as
simplec as that. You give them sweeteners. If that is
discrimination, then I guess all of them, are discriminating.

PINNEY: One of the questions, Mr. Chairman, you asked me, when
we chatted about this briefly early on, was whether or not and
to what extent there were replaccments going on in the company's
process. In other words, indeed, was this a matter of reducing
the size of staff in contemplation of economic reverses, or
what. And I was not able to give you an accurate figure at that
time, and I did not want telk off the top of my head. But it
appears that, we set out I belleve in this draft, at the time
the people who are members of this class were being lsid off,
the company continued to replace staff at & very high rate--the
figure of 22,000 pecple in one particular year as against I
think 1t was 1,300 or aso people in the protected age group let
go--is the kind of troublesome question we have.

CHAIRMAN THOMAS: 22,0007
PINNEY: 22,000, and I went bhack to verify that with our sources.
(UNIDENTIFIED MALE VOICE): It's a 60,000 employee company.

PINNEY: Those are perlocd figures, I'm sorry. Alright., But I
specifically asked the question whether there were people being
hired could be treated as people being hired into positions
regarded by the company as nevertheless critical in the overall
context of reductions of certain other jobs. The evidence we
have is that, indeed, those people who were hired on who were
younger and the rest replaced the people we are representing in
this matter, so that I am . . .

VICE CHAIR SILBERMAN: Which way does that cut?

PINNEY: Well, it, It would, I think, be a strong case for the
company if they sald we were confronted wlth economic reverses
in 1982, we were at that size, 50,000, we did an analysls and
decided we could get on better with 20,000 people, or 35,000.
But, 1f in fact you started out with 50,000, perhaps somewhat
higher than that, then I think 1t undercuts your argument that
the purpose of all this was tc indeed trim up and deal with . .

VICE CHAIR SILBERMAN: Yes, I agree with that, but, as far as the
analysis of the eritical positions, I wasn't sure what to make
of that.
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FINNEY: Well, I was trying to understand whether the company
might say: "look, alright, we have something called a turnover
rate that goes on regardless, and some of these positions are
critical to operations regardiess of size; and that, but at the
same time, we're doling this over here for something in
critical:"--It's just a term I made up to see if I could pley
devil's advocate for the opposltion--"while we are doing thils
cver here, there are certaein numbers of clerks and management
trainee types and this, that and the other thing that we really
don't need or can't afford; so that we have got some people
being invited to accept early retirement or to quit over here,
and certain kinds of jobs, but there are other jobs up here that
we need." It was that kind of reaching to see if we could
rationalize what we were dealing with.

CHAIRMAN THOMAS: Let's fust, let me just give you, let me just
go through this a second. Okay? Now I am not going tc get into
the one for ohe [single complaint], because I just don't have
the numbers before me. But I am just going to use the article
that you gave me which I looked at from the outside, by the end.
It says hcre that they offered sweeteners to the top executives
again, and they expected 1,300 people to leave. Now, what they
are looking at, of course, is their bottom line. They said that
this would save us $75 million & year. Okay? Now, I could, if
they were just trying to get rid of older people, you know, I
could understand what you are saying., But, if you are looking
at what the anaslysts say in response of the stock exchange to
it, this analyst from Merrill-Lynch says that it is appropriate
and expected belt-tightening. Okay? In this industey, which
has been soft, I don't own any stocks in any of these companies,
but I read enough to know that the computer industry has been
soft over the last four or five years and very competitive,

Now, if you say to me that you cannot offer sweeteners to
your higher priced employees to save money because that
constitutes a violation of ADEA, thet is e different thing. But
I don't think that any of us has enough information to show that
what they were doing is just simply getting rid of old people in
order to hire young people. If you say, getting rid of higher
priced employees who happened to be older, and that's a
violation, I am willing to sit down and talk with you about 1it,

It just seems that the other way though, I just don't see
it, and I haven't seen it before. I think that that was the
basis of our previous discussions.

FINNEY: Well, I could underscore, we talked on several occasions
with the senlor people at Xerox, and I don't know whether 1t is
in this draft or in our files, but one of the observations that
was made was that, when we got to very hard questions like
that--give us some information on which we can try to make some
objective decision--that 1f, onc thing or another, we very often
were confronted with a general assurance that we should truat
the company on what they were about, and our request for
apecific information was not forthcoming.

Again, when we met with them on January fifth, we told
them that we had protracted discussione over a period of two
years to accommodate thelr promises to give us information, but
that we were concerned and felt that we had to bring to the
General Counsel's and Commission's attention the fact that, 1if
we were not able to conclude a satisfactory settlement by the
end of this month, we ran the risk of losing individuals who we
are protecting because of the running of the statute of
limitations., They did offer us a limited tolling for the 100 or
so people that we have on our list of names., I was reluctant to
take that responsibility on myself because, indeed, I believe
there 1s at least an argument that there 18 some¢ showing of more
than individual abuses here, and it seemed appropriate for them
to at leaat to give us the agreement to generally toll
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prospectively, and mark you, we had said we were only dealing
with those individuals post-March 31, 1683, because the Lusardi
case is, indeed, covering the others,

CHATRMAN THOMAS: What are you looking for in order to come up
with a violation on the voluntary plan? Let's skip the
involuntary part, dbecause I'm totally confused. I know that
virtually all of the major companies, with which I am familiar,
have gone through cost-cutting, and the way they have done it is
toc buy ocut the more expensive employeces with sweetencrs. GM has
done 1t. I know one guy who is an acqualntance of a mutual
acquaintance of curs--actually made out 1like a bandit. I mean,
he got his full retirement, he kept all of his benefits, and he
got & lump sum of about $1i50,000, just to simply to ieave and he
had everything. So he went to start another career.

Now, I don't know how that could be seen as a violation of
Title 7, I mean ADEA. I Just don't know, and maybe if you could
explain it to me, how these sweeteners other than coercion, i
you are arguing that there was coercion, I can understand that.
But, other than just the swcecteners themselves . . .

FINNEY: Well, leaving aside then for & moment, the guestion of
whether the case law would proscribe a program with a sweetener
from {several inaudible words), let's just assume there is
something called an attractive buyout offer that might Indeed
tempt somecne to make a voluntary ect., What we did was go dack
and take a look at what people in fact were being offered. In
other words, what does the voluntary plan provide you with in
terms of payouts, the so-called "a bridge to retircment,” as
against what you would have achieved--you meaning an employee--
had you been able to remain with the compeny to ege 65,

We lined those up and, indeed, we locked at what
individuals received under the voluntary plan as compared with
what they received under the finvoluntary plan; and we did not
have a chance to put those charts in the package to you but I,
but what we found is that there was something quite different
than the kind of sweeteners that you and I have sccn in dealing
with some of the other companies, and it seems to me that all
goes to the guestion, and I will be candid with you, it was an
issue that the people from Xerox raised to me and to members of
the staff more than once. They said, "How do we know that these
people who took something called voluntary are not simply
sitting out there and deciding tc teke & seccond bite of the
apple?® 1In other words, they told us they were satisfied and
now because you come around, EEQC, (several inaudible words).
So, indeed, we wrestled wilth that, and the only way that I can
answer that 18 to look at what in fact anybody got--bottom line.

If 1t would occur to me that some objective party could
stand back and say, "Yeah, I can believe that X might have been
tempted by this without regard to his or her age,” then that
might be persuasive. But, if I lock at what they've got in
terms of what they gave up, and the dollars ultimately appear
{(ingudible word), then it seems to me that we, as a Commission,
would have gone as far as we can go to lay out a prima facle
case, and it would be up to the company to pull its dburden and
to go forward and explain it. That's the kind of analysis we
brought to this process, It would have been helpful 4f Xerox, 1
think, had bcen more forthcoming with certain information.

CHAIRMAN THOMAS: Well which information? So far the only thing
you have told me is missing are names,

FPINNEY: Well, for example, on the questlion of whether or not a
given individuel was the victim of lower level management
overreaching as opposed to belng part of an overall process. We
asked them to take the names of the individual compleinants we
had, give us the names of people who were left in those units,
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in other words, tell us what has happened to other individuals
in the same situation.

CHAIRMAN THOMAS: Let's go, let's do one thing at a time, Jim
[Pinneyl. Let's go to what the people got to leave, Okay? As
to what was there is something just thet was laid out here. For
example, in this plant, they didn't say that in this offer, the
October 16 article, It doesn't gay that everybody is goling to
retire, Okay? It is directed at a certaln retirement-eligible
group, or the high-priced group; and basically, here is a deal,
you teke 1t or leave 1t. Okay?

VICE CHAIR SILBERMAN: And in here [newspaper article], they
talk about increased benefits, and at Xerox they are taiking
about: "under Xerox's amendcd carly retirement plan, employees
who are at least 50 years old and have 10 years of company
service as of December 3ist, qualify for the increased
retirement benefits."” As I read your presentation to us, these
were not increased retirement benefits., These were dramatically
decreased retirement benefits,

FINNEY: As compared with what they would have gotten overall had
they been allowed to go through to ternm.

VICE CHAIR SILBERMAN: So what you are saying is that this
article is really inaccurate?

FINNEY: I don't want to criticize the New York Times.

VICE CHAIR SILBERMAN: I mean, that was the source of my
confusion. There are . , .,

CHAIRMAN THOMAS: I guess it depends on what you compare it to,
If you got a full retirement versus if you retire now. It
depends on what you compare it to.

VICE CHAIR SILBERMAN: Well that is generally true, I mean,
sweeteners are sweeteners.

CHAIRMAN THOMAS: Yeah. What I mean, let's Just take for example
here, they sey here five additicnal years of service and age in
the calculation of benefits. Okay? So, if you are 50 years
old, you get five additional years, okay, of benefits. You
don't get what you would get 1f you stayed until full
retirement. So there 1s a reducticn in that sense. But there
is more that you would get that particular day.

LERQY JENKINS: I think one point that's causing a real
confusion. The article refers to a policy that Xerox is
presently engaged in,

THOMAS: I understand that,
JENKINS: This 1s not the same . . .

CHAIRMAN THOMAS: I understand too. What I am trying tc do is
get an idea of what the first plan was, sans the replacement
issues and people-being-hired-into-the-organization issue. You
are not talking about & group of dumb people. You are talking
about highly psid executives, many of whom probably make up well
into the six figures.

JENKINS: It's my general understanding that, under the first
plan, they received approximately 15 months of thelr salary to
be spread over a 30-month period of time. You had tc be at
least 51 and one-half years of age in order to participate in
the program.

PINNEY: Pifty-one-and-one-half--that is the bridge to
retirement.
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CHAIRMAN THOMAS: Okay, now, what about the retirement plan?

JENKINS: Well, it would be calculated based upon the earnings
that you had had over whatever thc periocd of time was for the
formula up until that point, age S1 and one-half.

CHAIRMAN THOMAS: Ckay, but they didn't enhance the retirement
package, that is what you are saying?

JENKINS: It is not my understanding that they did.

MATHIS: 4ncther point too--the people who make salaries in the
six figures, those people are treated In an individusl way.
They can negotliate their own packages, and the people with whom
we have dealt are not in those kind of groups; their maximum
salary might be $70,000. Most of them are around $35,000 to
340,000, I would say.

UNIDENTIPIED COMMISSIONER: Let me ask the Chairman's gquestion,
at least, what I thought he was asking. How are we going to
prove coercion in that context?

JERKINS: The essence of our preoof on coercion derives from & lot
of the individual testimony, as wcll as what I think 1s the
focal point for the discriminatory practice which 1is not the
bridge to retirement plan itself, but the method by which it was
implemented, and the inatructions that were given to the middle
level managers to implement the policy.

¥We have attached to our draft packege three memos which
were distributed to the staff ol Xerox, and it is our
interpretation of those memes that it did encourage middle
management in Xerox to alm their efforts towards higher
salaried, higher tenured employees, I think it formed the basis
for a zealousness that was in fact implemented by the middle
management employees,

UNIDENTIPIED COMMISSIONEH: But isn't 1t true of virtually every
reduction in force plen of every one of the companies goes after
the higher tenurcd, the longer tenured and higher pald salaries?

JENKINS: That's true, and I think if {t had remained voluntary,
the company would have been fine.

UNIDENTIPIED COMMISSIONER: Let's touch on the voluntary part of
if. where is it fudged between vocluntary and involuntary?

JENKINS: Well, the policy eppeared toc have a snowballing effecct.
From the early ycars, by way of 1llustration, an employee who
was asked to come into his supervisor's office, the bridge to
retirement plan was cxplained to an employee. The employee then
had an optlon to elect to take the plan or not to take the plan.
If the employee opted not to take the plan, then it was
explained to him that he would have been slotted for an
involuntary reduction in force. And so he would--in many
instances, he quite naturally elected to opt into the plan. He
was told that there would be nc benefits if he was involuntarily
retired. As more employees saw what was happening, the
supervisors no longer had to go through the full explanation,
because they knew 1f they got called In to have the plan
explained to them, that an involuntary reduction in force, or
involuntary layeff, was forthcoming. And this we have gathered
through interviewing 100 or 80 people that we . . .,

VICE CHAIR SILBERMAN: Is that a violation?
JENKINS: I'm sorry?

VICE CHAIR SILBERMAN: Is that a violation?
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JENKINS: It 1s my view that it is, because of what I interpret
it as of a ccercive nature to the reduction, and it is tied into
the fact that these were higher tenured employees, and that was
the focal aim of the policy.

VICE CHAIR SILBERMAN: But, when you say i1t is tied into thet
fact . . .

JENKINS: I think higher salaried and higher tenured i3 endemic
to age. It is directly related to age.

VICE CHAIR SILBERMAN: You lose me on that one.

UNIDENTIFIED COMMISSIONER: (two or three inaudible words) the
question §{s, was that coercive? But is that that veluntary? It
seems to me that doesn't sound very voluntary 1f you say you can
volunterily leave or we will fire you.

VICE CHAIR SILBERMAN: Well, 1f I understand the {inaudibie
word}, 1t runs the other way.

UNIDENTIFIED COMMISSIONER: Well, I am not saying that it is
coercive. That's fine, but T am just--We asked the question, ig
it voluntary, if that is the choice that's put to you. I am not
saying it is illegal or coercive. 1 say it's not voluntary.

SILBERMAN: That's what I asked. I asked not was it voluntary,
but was 1t & violatlon--is It illegal?

UNIDENTIPIED COMMISSIONER: Well, it doesn't sound voluntary
because 1t 1sn't. You have been selected, you have the cholce
to quit or to be fired, and here's the money if you quit, and
herc's the door 1f you don't. I don't think you can call that
voluntary at all,

CHAIRMAN THOMAS: That is the nature of every aingle one of them.
We are geing tc downsize our company.

UNIDENTIPIED COMMISSIONEKR: Right.

CHAIRMAN THOMAS: Okey? If you leave between now and this dete,
you can have this. We can't guarantee you that you are being
here after the RIF. That's the bottom line, That's exactly . .

UNIDENTIFIED COMMISSIONER: But that's different than saying--
there 48 an additional concern: if you don't teke it, you go on
a RIP.

CHAIRMAN THOMAS: Well, I don't see thet any place.

UNIDENTIPIED COMMISSIONER: Well, there was some evidence he was
Just giving.

VICE CHAIR SILBERMAN: Well, there is evidence 1n here that
that's what people say happened to them. Doesntt, isn’t it
really incumbent upon the whatever company it is In a sltuation
like that to not disadvantage, to have these be enhenced
programs? If we can prove thet these programs are really not
enhenced, then do we have a better or more rational--how would
you put it? I mean, Prank, I am totally consonant with what you
are saying in terms of what kind of law that we are establishing
here. I mean, I think that this is probably the most important
thing that we will decide for a long, long time. Because, if,
if we go ahead and try and try a case in which we say that cost
18 not a reasconable factor cther than age, 1 think we have done
a terrible thing.

CHAIRMAN THOMAS: Let's just read what it says right here. I
Just--alright--I can't tell you what an individual--if I were an
employee and I could get two bites of the apple, I'd tell you
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anything I could. Okay? I mean, I have heard enough stuff
against me since I've been at EEQC to know how pcople can come
up with all kinds of stories. But let's just read this right
here. "This group should be,” understand, talking about the
retirement-eligible people, "this group should understand a
message similar to the above, i.e., substantiel salary
continued, continuance via the voluntary RIPF may not be offered
again,® typo in again; "In addition, it should be made clear
that the grade ten above population will be affected
significantly by the pending RIFP." Okay. "Each individual
should understand that there is an involuntary RIP jeopardy and
that management will accept and approve virtually all
applications for voluntary RIFs made to me.® That is the whole
nature., We are going to have a RIF. We prefer not to put it in
an inveluntary way, sc ycu try toc buy people out toc avoid it.
Okay? I mean, you gotita RIFP, you gotta downsize your company.
We can either dc it involuntary, or we can do it voluntary.

VICE CHAIR SILBERMAN: What is there about these individual cases
that would, as you lawyers say, make 1t involuntary?

UNIDENTIPIED COMMISSICNER: Can I say something here?
CHAIRMAN THCMAS: {(inaudible word or two}

UNIDENTIFIED COMMISSIONER: Yes, that's true., But the question
is, 18 it targeted on the young people? The reason that you're
voluntary--I can see some reason for trying to voluntarily--end
unless we get enough of them to volunteer, we're going to have
to lay off. I think that's just the way it fs. I mean that is
the bottom line. 4And, 4f that 1s the point you are making, I
agree, But, if you target your efforts on the older people,
{several inaudible words), you could be on the streets.

CHAIRMAN THOMAS: No, that isn't--the program is a voluntary RIF
program.

UNIDENTIFIED COMMISSIONER: Right.

CHAIRMAN THOMAS: Okay, let's Jjust put--the people that you're
giving the best deal to are the people who are eligible for
retirement undcr the program. .

UNIDENTIFIED COMMISSIONER: Right.

CHAIRMAN THOMAS: Okay? I meen, we just have to understand that
the voluntary part Is going to be targeted toward them. I mean,
the whole program--every single one of them, Monsentc's was,
GM's 1s. I am sure IBM's is.

VICE CHAIR SILBERMAN: It's the only humane way to do it.
They're the oneg who have an alternative source of income.

CHAIRMAN THOMAS: You see, 1t's the voluntary part. Now, if you
are saying that the involuntery part was alsc targeted toward
them. You see what I am saying?

UNIDENTIPIED COMMISSIONER: Yeah.

CHAIRMAN THOMAS: Then maybe I could understand what you are
saying. I don't see anything that says that,

UNIDENTIPIED COMMISSIONER: Well, but you say they are hocked
together.

CHAIRMAN THOMAS: No, it's not. It doesn’t say that.
UNIDENTIFIED COMMISSIONER: The paragraph you read seid we should

try to get people to voluntarily because you are In Jeopardy of
an involuntary.
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CHAIRMAN THOMAS: No, it says there is an involuntary jeopardy.
UNIDENTIFIED COMMISSICONER: Right.

CHAIRMAN THOMAS: It 41dn't say it was directed particularly to
the people in the voluntary. But you gotta understand that you
arentt going to be insulated from the involuntary.

UNIDENTIFIED COMMISSICONER: Right.
CHAIRMAN THOMAS: Thet's the way I rcad that.

UNIDENTIFIED COMMISSIONER: That's probably--I don't know 1T
they're argulng that that would be unlawful--to say that you
wouldn't be insulated. But I thought he was arguing that . . .

CHAIRMAN THOMAS: We had testimony from an individual that in
fact they sald 1t was a oue-to-one kind of thing: you either
take this or you are going to get involuntary.

JENKINS: That's correct.

UNIDENTIPIED COMMISSIONER: Well, if that person was selected for
that message cn the basis of their tenure or age . . .

CHAIRMAN THOMAS: Okey. Now that's fine. I don't have a problem
with that. Now, to move that to an entire organigation. Okay?

UNIDENTIFIED COMMISSIONER: That's why I aaked them 1f their
evidence wasn't coercion,

CHAIBRMAN THOMAS: Yeah, I mean, if it is one-on-one, I don't
disegree when you take the one on one charge or 188 or whatever
and argue. I don't have a problem with it.

VICE CHAIR SILBERMAN: Or that they had a pattern. I think you
could even go 8sc far as tc say they had a pattern of offering it
only to the older people and then making 1t a one on one. . .

UNIDENTIPIED COMMISSIONER: That's right. I think that's true.
But, I mean, if that i{s what your case ig about, you might do
alright. But, if it is more than that, I don't know what you
have.

JENKINS: Well, we do rely in large part on the 10th Circuit
decision {n U.S. vs. Sandia, where thoy had a completely
involuntary program. And, while I guess we do not spell it out
as explicitly as perhaps we should have in the presentation
memorandum, we do take a look at the involuntary RIPs as well,
and aggregated them with the voluntary RIPs, and it was
disproportionately over the protected age group of all these
separations from Xerox during that period of time.

CHAIRMAN THOMAS: Was it across the board, acrcoss the company, or
was it in the upper executive ranks that they were trying to get
rid of people?

JENKINS: It was In salaried positions.

CHAIRMAN THOMAS: Non-exempt positions?

JENKINS: Yes.

CHAIRMAN THOMAS: Ckay. Well . . .

VICE CHAIR SILBERMAN: This is Sandia, or in Xerox?

PINNEY: Xerox.
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CHAIRMAN THOMAS: Okay, let me ask you this., Across Xerox's
pcpulation, employee population, is there an age difference
between the non-exempt and the exempt population that's
consonant with it?

JENKINS: I understend your question, but I don't know the anawer
to that.

CHAIRMAN THOMAS: I mean, you can't compare--you're comparing
apples and oranges.

UNIDENTIRIED COMMISSIONER: Weill, but I would think older people
would voluntarily opt out more than younger people would.

CHAIRMAN THOMAS: But he was doing the involuntary though. He
was saying that the involuntary was disproportionately older
compared to Xerox's population. Is that right? -

JENKINS: That's correct.

CHAIRMAN THOMAS: And I am asking, and {f it's in the non-exempt,
is it disproportionate to the age in the non-cxempt versus the
total population?

VICE CHAIR SILBERMAN: What do you mean when you say non-exempt?
You always use that term, and I don't know what you are talking
about,

UNIDENTIFPIED COMMISSICONER: You mean hourly versus salary.
CHAIRMAN THOMAS: Yes.

JENKINS: Ycah. We didn't cxamine the non-cxempt category
‘because it was our understanding that these programs were
principelly for the exempt catetgory.

VICE CHAIR 3ILBERMAN: It is not high selery or anything, it's
Just salary?

CHAIRMAN THOMAS: Salary. It should be the exempt group.

UNIDENTIFIED COMMISSIONER: So your numbers are just on the
salaried people?

JENKINS: That's correct,

VICE CHAIR SILBERMAN: Well, I'll bet at a place like what you're
talking about--in Xerox--and what they were trying to
restructure here was not . . .

CHAIRMAN THCMAS: It was staff.

VICE CHAIR SILBERMAN: . . . was the staff that were people, you
know, they go to the colleges, They hire them very cheaply to
do what is basicelly the same job that if they keep them on for
23 yeara, they're still doing on a commission basis. But It 1s
much more expensive to keep on the cne that's dbeen there for 23
vears. And they can get the same job done. Theae are sales
Jobs. I don't know where that tekes me, but ., . |

FINNEY: By the way, we did consult with lLegal Counsel to see
whether indeed the Commission had (inaudible word) to the policy
issue of retirement plans., 1 didn't come up with anything
thet's specific or different than the cases a3 we read them. In
other words, I had some notion that there might be some poliey
evolving on this peint.

VICE CHAIR SILBERMAN: Some policy evolving in what sense?
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FINNEY: Well, taking c¢o8t savings into account when one is
looking at . . .,

VICE CHAIR SILBERMAN: In the cases?

FINNEY: In Commission policy.

VICE CHAIR SILBERMAN: Oh nn, we haven't, we haven't, we haven't,
(inaudible word or two) want to talk about it. That's what is
80 interesting about this case. We have done it on a cege-by-
case basls and we haven't even wanted to talk about 1t there.
And the law is galloping ahead of us.

CHAIRMAN THOMAS: Okay, let me get back to it. In the RIFs . . .
JENKINS: Yes.

CHAIRMAN THOMAS: . . . Did you get disproportionate--you satd it
was disproportionate, the involuntary was disproporticnate?

JENKINS: That's correct.
CHAIRMAN THOMAS: (several Inaudible words).

UNIDENTIFIED COMMISSIONER: Well, maybe we'll have another chance
one day?

(UNIDENTIPIED MALE VOICE): That's Reprographic Business Group.
JENKINS: (several Inaudible words).

MATHIS: The chart that 1s in the {inaudible word or two)
Reprographic Business Group is evidence that they were aware
that this was disproportionate for I-RIFs as well as V-RIPs. We
have in the body of this proposed PM, I think on page 12, there
ere some figures dealing with I-RIFs in general.

UNIDENTIFIED COMMISSIONER: Now, before you run off with that.
Now, this 1s age? For all the RIFs, 50 and over wcre 13
percent. And then voluntary RIP, that's what percentage, the 58
18 the percentage of people who took . . .

MATHIS: Of all the people who took the V-RIF, the percentage
that were that age . . .

UNIDENTIPIED COMMISSIONER: Right. Okay, we could expect that.
MATHIS: Right.

CHAIRMAN THOMAS: Could you break down the inveluntary for us--
percentages?

MATHIS: Well, of all the people who were involuntarily RIPed,
27.5 percent of those people were 50 and above. And it seemed
to us that because the policy . . .

CHATIRMAN THOMAS: Porty-five percent was , , .,

MATHIS: I'm sorry, 45 percent were 40 to 49, and 27.5 percent of
all those who were involuntarily RIPed {inaudible word or two).

ALVAREZ: Have you done a statistical analysis on this? Do we
know that this proves anything?

CHAIRMAN THOMAS: Well, the ({naudible word or two)} is pre-RIF,
post-RIF right here, PFred.

JENKINS: The meln reason that it didn't change much is that they
reduced their work force by approximately 4,800 of the older
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workers, while at the same time increasing the work force by
about 22,000 of the younger workers.

CHAIRMAN THOMAS: Well, no, but how can that be when 39 and bclow
13 less than two percent higher, 1.8 percent higher?

JENKINS: Right.

CHAIRMAN THOMAS: If that were true, you'd get a disproportionate
increase in the 3% and below.

MATHIS: I'd like to make a point about this if I could, plea